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SUPERI OR COURT OF CALI FORNI A, COUNTY OF SAN JOAQUI N

---000---

Coor di nati on Proceedi ng ) No. JCCP No. 4594
Special Title (Rule 3.550) )

) Dept. 9A
DEPARTMENT OF WATER )
RESOURCES CASES ) COURT TRI AL

Plaintiff, )

) Pages 1 - 118

)

)

Tuesday, February 21, 2023 - 10:05 a.m
DAY 1 of 2
The above-entitled matter came on for hearing
at the date and time above set forth before the HONORABLE

LYDIA M VILLARREAL (Ret), Assistant Presiding Judge,
Cal i fornia Superior Court.

REPORTED BY: KAREN A. AUFDERMAUR, CSR 10919
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APPEARANCES OF COUNSEL.:

CHRI STI NE E. GARSKE, KELLY T. SM TH, M CHAEL
GASBARRO, and COLIN SM THEY, Deputy Attorney Generals, State
of California, Ofice of the Attorney General, 1300 I
Street, Suite 125, Sacranento, California 95814, appeared as
counsel for and on behalf of the Petitioner State of
California, by and through the Departnment of Water
Resour ces.

DANTE J. NOMELLINI, JR., Attorney at Law, of
the Law Offices of Nomellini, Gilli & MDaniel, 235 East
Weber Avenue, Stockton, California, 95202, appeared as
counsel for and on behalf of Respondents Peggy Mbore,
Christopher A Castello, and Annamarie E. Castello; Mary R
Perry; Snodgrass Lake, LLC; Jack Klein Trust Partnership;
Passaglia, LLC, The Ishizuka Famly Trust; Richard G Klein,
Trustee of the Klein Fam |y 1996 Revocabl e Living Trust;

Ri ndge Tract Partners, Inc.; San Joaquin Delta Farns, Inc.;
Recl amation District 2037; and Ri pken Hone Ranch Fam |y

Li mted Partnership.
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Snodgrass Lake, LLC; Jack Klein Trust Partnership;
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Trustee of the Klein Fam |y 1996 Revocabl e Living Trust;
Ri ndge Tract Partners, Inc.; San Joaquin Delta Farnms, Inc.;
Recl amation District 2037; and Ri pken Hone Ranch Fam |y

Li mted Partnership.
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CHRONCLOG CAL | NDEX OF W TNESSES
W TNESS
ANDREW FI NNEY

Direct Exam nation by M. Smthey............

KATHERI NE MARQUEZ

Direct Exam nation by M. Smth..............

ALLAN DAVI S

Direction Exam nation by M. Gasbarro........
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NO.

Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti
Petiti

oner'
oner'
oner'
oner'
oner'
oner'
oner'
oner'
oner'
oner'
oner'
oner'
oner'

oner'

EXHI BI TS
| NDEX OF PETI TI ONER' S EXHI BI TS

DESCRI PTI ON ( MARKED/ REC D/ REFUSED) PAGE
1 marked - Denonstrative................... 27
1 received. . ... ... 105
2 marked - Map....... .. ... 38
2 received. . ... .. 105
3 marked - Map......... . 39
3received. ... ... 105
4 marked - Chart........... .. .. ... .. .. ..... 51
4 received. .. ... .. 105
5 marked - Parcel Map...................... 62
5 received. ... ... 105
6 marked - Summary Docunent................ 96
6 received. ... ... . ... 105
7 marked - Declarations................... 109
7 received. ... ... 109
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Page 6

Veritext Lega Solutions
866 299-5127




© 00 N o o B~ wWw N P

N RN NN N NN NNR R R R B R R R R
w N O OO DM W N R O © 0 N O 00 M W N B O

EXHI BI TS
| NDEX OF DEFENDANT' S EXHI BI TS
NO. DESCRI PTI ON ( MARKED/ REC D/ REFUSED)
(No exhibits marked.)
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(Al parties present, the foll ow ng

proceedi ngs were had:

THE COURT: Good norning, everyone. The Court calls
the matter of Coordination Proceedi ngs of Departnment of
Wat er Resources cases.

And if the parties would be so kind as to state
t heir appearances.

MS. GARSKE: Yes. Good norning, Your Honor.
Christine Garske for the Departnent of WAater Resources.

MR SMTH Kelly Smth for the Departnment of Water
Resources. Your Honor, good norning.

MR. SM THEY: Good nmorning. Colin Smthey for the
Departnment of WAter Resources.

MR. GASBARRO. Good norning. M chael Gasbarro for
t he Departnent of WAter Resources.

MR. NOMELLINI: Dante Nonellini, Jr. on behalf of
various | andowner respondents.

MR. KEELI NG Tom Keeling on behal f of various
| andowners.

THE COURT: Thank you very nuch. Let ne just start
with a couple of perhaps procedural issues. The Court did
i ssue an order to show cause as to whether or not the
Departnment of Water Resources had filed all of the
petitions. And it |looks like a |ot of that went on -- a | ot
of the response of that went -- occurred online, and so |
just would like to give you an opportunity to formally

respond to that.
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MS. GARSKE: Yes. Thank you, Your Honor. W did
provi de the notices of the orders of entry of
coordination -- that's a mouthful -- in all the various
counties. There were sone difficulties in locating |
believe two in Contra Costa County fromthe Departnent of
36, but we do have confirmation that those will be filed.

We did provide the Court via email a chart, if you

will, of all the various entry petitions, their initial
filing date, the date they were filed, and the dates on
which the notice -- notices of entry of the order for

coordination were filed. So we have all that with us today
if the Court would like to take a | ook at that.

THE COURT: | did look at it online. |Is there --
does -- do the | andowners have any issues on that?

MR. NOMELLINI: No. (Shakes head.)

MR. KEELI NG No, Your Honor.

THE COURT: All right. Thank you. The other issues
that 1'd like to just briefly address is a couple of issues
that were raised in the briefs for this evidentiary hearing.

And is there anything in particular that you woul d
li ke to address, Ms. Garske?

M5. GARSKE: No, not at this time, Your Honor.

THE COURT: Tell me what that nmeans. \What does that
mean, "not at this time"?

MS5. GARSKE: Well, | believe -- I"'mkind of in the
blind here. W did submt all of our briefing on both
i ssues, the legal brief and the reply brief. CObviously we

have -- you know, we di sagreed wi th opposing counsel for the
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various | andowners. So if there's a particular issue that
the Court would |like us to address, we would be happy to do
So.

THE COURT: Well, | guess one issue that gave ne
sonme pause was that you seemto be arguing that there were
certain issues that the | andowners cannot raise because they
are collaterally estopped fromdoing so. | was a little
surprised by that position because it seens to nme that the
Court had addressed that earlier when the | andowners had
argued agai nst having an evidentiary hearing at this nonent
in tinme because of a concern about res judicata. And ny
recoll ection was the Court assured themthat each case woul d
be litigated on its own nerits, that each | andowner's
concerns woul d be addressed on its own nerits, and each
person woul d -- each | andowner person or entity would have
an opportunity to be heard. So | was just a little
surprised that you would make that argunent.

MS. GARSKE: We'd be happy to address that now, Your
Honor, if you would |iKke.

THE COURT: Yes, | would |ike you to.

MS. GARSKE: Okay. Great. W -- in our mnd, the
col l ateral estoppel argunent that opposing counsel was
maki ng was specific to the individual |andowners and their
speci fic uni que pieces of property, not to any one
ubi qui tous | egal issue that affects all the property owners
across all the various entry orders. And we believe that
this was one of those issues where the nature of the

particul ar piece of property was not a dispositive issue.
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It was really just this legal issue that we have addressed
at length, at great length, in fact, in the |last round of
evi denti ary hearings.

It was briefed, it was argued, the Court ruled on
it, we had a ruling, it went up on appeal, and then that
appeal was disnm ssed. So we nmade the argunent out of an
abundance of caution to -- you know, we don't want this
continual recycling of argunments and, you know, kind of a
di sgui sed notion for reconsideration continually recircling,
you know, resurfacing in this matter to the extent, you
know, we raise the argunent. But we also are prepared to
address the nerits of the argunent which |I believe were the
Wat er Code 250 and 11580.

THE COURT: |I'mnot quite sure |'ve understood you
correctly. Are you saying that you believe that sonme of the
| andowners are collaterally estopped fromraising an
argunent because that person, persons, or entity was
involved in a prior action with the Departnment of Water
Resources and this particular petition just extends the
geography of the sane actions?

MS. GARSKE: No, Your Honor. What we're saying is
that this particular argunent is that threshold argunent.
They' re maki ng the argunment that Water Code 250 and 11580
requires that before we do any entry, irrespective of the
| andowners, requires that my client fully authorize and
fully fund any ultimte project that nay be chosen or may
transpire.

That issue to us is a -- we characterized it as a

Page 11

Veritext Lega Solutions
866 299-5127




© 00 N o o b~ w N PP

N NN NN NN NDNR R R R RB RB R R R
©® N o O h W N R O © 0 N O 0o M W N P O

threshold i ssue. Again, that is ubiquitous to any

| andowner. That was our m ndset when we made that argunent,
and again we're happy to address the nmerits of 250 and
11580.

THE COURT: All right. Thank you.

M. Nonmellini, would you like to respond to either
that particular issue or any other issues that you raised in
your evidentiary brief?

MR. NOMELLINI: Yes, Your Honor. Dante Nomellini,
Jr. | too was surprised to see the collateral estoppel
argunent after what we went through on the add-on notion.

We were tal king about the risk of future parties not being
able to revisit comon issues that apply to future people
and existing people. W were not worried about any

i ndi vi dual specific issues that were specific to a future
party. We were tal king about the conmon issues.

And this issue is easy to resolve. Although DWR
gl ossed over this, one of the mandatory requirenments to
apply collateral estoppel is that there be a final judgnent.
They cite a case in their brief that sets forth this
fundanental requirenment. The requirenent is that there was
a final judgment on the nerits in the prior action

Here because of the unique nature of this entire
proceedi ng, according to Judge Ferrall's words, we don't
have a final judgnment. And Judge Ferrall in his April 8th,
2022 entry order, there was a conprehensive order that
i ncorporated all the prior orders including his order on the

Wat er Code 250 and 11580. He incorporated those into the

Page 12

Veritext Lega Solutions
866 299-5127




© 00 N o o b~ w N PP

N NN NN NN NDNR R R R RB RB R R R
©® N o O h W N R O © 0 N O 0o M W N P O

order and at the end of his order he states a whol e section

called "InterimOrder,"” and | quote, "This order is not a
final judgnment and any party may nake an ex parte notion
upon three days' notice in this court to amend the terns of
this order for good cause."

Furthernore, the legislature has made it clear that

anybody can anend an order as well. This is in Code of
Civil Procedure Section 1245.040 subdivision (a). I'Il just
gquote it. It says, "The court, after notice and heari ng,

may nodi fy any of the provisions of an order nade under
Section 1245.030."

So Judge Ferrall believed we could revisit issues.
The |l egislature said we could revisit issues. And Your
Honor al so noticed when we were tal king about the add-on
motions, 1'll quote your own order filed January 27th. You
stated, "That decisions have been issued on the earlier file
petitions does not prohibit a newly added respondent
| andowner from appealing a decision or seeking a new
hearing. "

So the collateral estoppel is not an issue in this
case. W don't have a final judgnent which is critica
because until it's final. You're not |locked in to the
determ nation. And | have a -- go ahead.

THE COURT: Thank you for reading to nme ny prior
words. That continues to be ny position and | don't think
that coll ateral estoppel applies here. So to the extent
t hat anyone wi shes to address the argunents regarding

Sections 250 or 11580, | am happy to hear argunents about
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that. | certainly read what the parties submtted. |'m not
quite sure that this issue received the attention and
briefing that |I think it deserves, so ny preference on this
particul ar issue would be to nove forward with the heari ng
and reserve this particular issue for further briefing.

Do you have any objection to that, M. Nonmellini?

MR, NOMVELLINI: No, Your Honor.

THE COURT: Do you have any objection, M. Garske?

MS. GARSKE: No, Your Honor.

THE COURT: All right. Any other issues, M.
Garske, that you raised in your brief that you would Iike
the Court to address?

M5. GARSKE: No, not at this tine.

THE COURT: M. Nonellini, anything that you raised
in your brief that you would |ike the Court to address?

MR. NOMVELLINI: No, Your Honor. | was going to
el aborate on the Water Code 250, 11580, but in |light of your
plan, I"'mfine with leaving it at that. So no further
coment s.

THE COURT: All right. Thank you. Okay. Then I
believe we are ready to start with the evidentiary part of
this hearing, and I'Il turn to you, M. Garske.

MS. GARSKE: Yes, Your Honor. Wbuld you like us to
gi ve an opening statenment?

THE COURT: Yes, please.

MS. GARSKE: Thank you. Good nmorning. M client,

t he Departnment of WAter Resources, seeks a court order for

entry to conduct precondemnation environnental and
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geotechnical activity on various parcels, 16 in all, in
Sacranent o, San Joaquin, Contra Costa, and Al ameda counties
for a proposed Delta water conveyance system

The Departnment of Water Resources' precondemnati on
requests are being brought pursuant to Code of Civil
Procedure 1245. 010 through 1245.060 in which it requires DWR
to identify its authority to conduct this precondemation
activity, to set forth the purpose of the entry, describe
the nature and scope of the activities requested, and
suggest a probabl e anobunt of conpensati on.

In addition to the information that was included in

their declarations filed in support of the Departnent's

entry petitions for which we will be requesting judicial
notice, we will call Andrew Finney, a geotechnical engineer,
Kat heri ne Marquez, a program manager Il with the Departnent

of Water Resources, and Allan Davis, a senior right of way
agent also with the Departnment of WAater Resources.

M. Finney will explain the need for and purpose of
the requested geotechnical entries as well as their nature
and scope. M. Finney will testify that the current entry
requests seek information to address data gaps relative to
all three proposed alternative alignnments being considered.

In particular, M. Finney will explain that the
entries requested in Sacramento County will informas to al
three alignnents under consideration, that the requested
entries in San Joaquin County will informas to the Eastern
and Bet hany alignnments, that the requested entries in Contra

Costa County will informas to the Eastern and Central
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alignments, and that the requested entry in Al ameda County
will informas to the Bethany alignnent.

M. Finney will also explain that the current
geotechni cal requests for soil borings and cone penetroneter
tests, or CPTs as we call them do not differ from what the
Departnent informed and conpl eted under the June 2017 and
the April 2022 entry orders.

Lastly, M. Finney will confirmthat the
Departnment's request for precondemmation entries to perform
geotechnical activities are limted to the soil borings and
CPTs.

Next Ms. Marquez wi |l discuss the need for and
pur pose of the preset clearances and the requested
environmental wldlife and cultural entries as well their
nature and purpose. M. Marquez will also address the
Departnment's request to include surveys for the California
red-legged frog and the California tiger sal amander.

In particular, Ms. Marquez will discuss the nature
of these surveys, why they were currently being requested,
and that the handling for these survey purposes is covered
under individual scientific existing approvals for |isted
speci es and does not require a take permt.

Ms. Marquez will discuss two discreet nodifications
to the Departnent's mtigation, nonitoring, and reporting
programthat the Departnent has adopted. Aside fromthe
requested addition and the discreet nodifications, M.
Marquez will explain that the current environnmental,

w ldlife, and cultural entry requests do not differ from
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what the Departnment informed and conpl eted under the Apri
2022 entry order.

And finally, M. Davis will discuss the proposed
anounts of probabl e conpensation for the parcels on which
t he Departnment requests to do its entries and how he arrived
at those ampbunts. M. Davis will also address the
Departnent's request to increase the anmount of tine needed
to conply with the owner request for soil boring data.

At the end of these hearings, the Departnment of
Wat er Resources will ask the Court to issue an order
allowing it to enter to the real properties identified in
the petition to conduct the requested precondemati on
activities and to include the general and special terns and
conditions as those set forth in the April 2022 entry order
including its requests for nodifications and for any other
terns and conditions the Court deens appropriate. Thank
you.

THE COURT: Would you like to nmake an openi ng
statement at this time, M. Nonellini?

MR. NOVELLINI: Your Honor, no, | was not prepared
for an opening statenment, but thank you.

THE COURT: All right. Thank you.

Ms. Garske, please call your first w tness.

MS. GARSKE: | guess that would be M. Finney. And
M. Smithey, he will handle the exam nation.

MR. SM THEY: The Departnment of Water Resources w ||
call Andrew Finney as the first w tness.

THE CLERK: Can | have you stop right there and
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rai se your right hand to be sworn.

ANDREW FI NNEY,

called as a witness on behalf of the Petitioner, being first
duly sworn, was exam ned and testified as foll ows:

THE W TNESS: | do.

THE CLERK: Thank you. Once you're seated, if you
can please state your first and |ast nanme for the record,
al so spell your last nanme if you don't m nd.

THE WTNESS: Yes. |It's Andrew Finney, |ast nane
F-1-N-N-E-Y.

DI RECT EXAM NATI ON
BY MR, SM THEY:
Q Good nmorning, M. Finney. M nane is Colin Smthey.
| am a deputy attorney general representing the Depart nment
of Water Resources.

M. Finney, where are you currently enpl oyed?

A. Currently enpl oyed by Jacobs Engi neering.

Q And what's your title at Jacobs Engi neering?

A. | am a principal geotechnical and tunnel engineer.
Q And how | ong have you been with Jacobs Engi neering?
A. Approxi mately 25 years.

Q Are you |licensed as an engineer in the State of

Cal i fornia?
A Yeah, | have a civil engineering |icense and a
geotechni cal engineering license in the State of California.

Q And aside from California are you licensed in any
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ot her states or jurisdictions?
A. Yeah, | believe I"'mlicensed in eight other states
and a few provinces in Canada.

Q What year did you obtain your first engineering

i cense?
A. | believe that was 1997.
Q And fromthat tine to present have you renmai ned

| i censed as an engi neer?

A | have, yes.

Q Coul d you pl ease provide a brief background summary
of your education?

A. Yes. | have a bachelors in civil engineering and a
master's degree in civil engineering with a specialty in
geot echni cal engi neeri ng.

Q And you nentioned your title, but could you briefly
descri be your role at Jacobs Engi neering?

A Yes. |I'mresponsible for design of generally
under ground projects, anything to do with the earth,
primarily for water conveyance-type projects, but also for
transportation.

Q And aside from a proposed Delta Conveyance Project,
do you have any experience working on projects that involve
a draft environnental inpact report?

A Yes. Many of the larger projects |'ve been invol ved
in involved an EIR or an EIS depending on the state that the
proj ect was in.

Q And when we say "EIR, " we understand that to mean

environnment al inpact report?
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A That is correct.

Q Can you give nme a summary of the nunber of other
projects you've worked on that involved a draft EIR or EIS?

A. Li kely on the order of 20 plus projects.

Q Did any of those other projects involve -- proposed
projects involve water conveyance?

A. Yes, the majority of them did.

Q And if you can recall, for any of those other
proposed projects that involved draft EIRs, did those draft
El Rs consider different project alternatives?

A Yes. That's typical of the nature of an
envi ronment al i npact report.

Q And just following up on that, for those other draft
El Rs of other proposed projects, did they consider a no
project alternative?

A | believe so. That is also part of the process.

Q And coul d you pl ease generally describe for the
Court as it relates to the proposed Delta Conveyance Project
your duties?

A Yes. | served as the geotechnical and fiel dwork
| ead for the DCA, which essentially reports to DWR, serves
as their engineering group. And I was responsible in ny
fieldwrk duties to identify data gaps, areas in the Delta
that the -- where insufficient subsurface data were
avai l able and to recomrend that we address those data gaps
to informthe EIR

Q And you nentioned DCA. Does that stand for the
Del ta Conveyance Authority?
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A. It does, yeah.

Q Can you just give a brief description for the Court
what the DCA is, what it does?

A. Yes. The DCA is a joint powers authority formed by
the State Water Contractors that use the water. |It's part
of the State project to serve as DWR s engi neer for a
proposed Delta Conveyance Project.

Q And you understand that we're here today on these 16
precondemation entry petitions?

A. Yes.

Q And did you submt a signed declaration in support
of DWR s 16 petitions?

A. | did, yes.

Q And woul d those decl arations descri be your duties as
they related to the current request for precondemation
entries?

A They do, yes.

Q And we di scussed the proposed Delta Conveyance
Project, but as it relates to these current requests for
precondemati on entries, can you generally describe for the
Court what your duties were?

A Yes. The -- ny role was to identify, as |
nmenti oned, the data gaps and to reconmend | ocations or
parcel s where subsurface exploration would guide and inform
preparation of an EIR

Q Are you generally famliar with the June 2017 entry
order in its general terns and special conditions?

A. | am yes.
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Q Okay. And a simlar question for the April 2022
entry order, are you famliar with its general terns and
speci al conditions?

A. | am yes.

Q Now focusing on that |atter order, the April 2022
one, are you famliar with DWR s request for entries that
wer e conducted under that entry order?

A. | am yes.

Q And how did you conme to have an understanding as to
t hose entries requested under the April 2022 entry order?

A | testified |ast year in support of those entries.

Q And are you fully famliar with the geotechnica
protocols that were established for the requested entries
under the April 2022 entry order?

A. Yes, | am

Q Movi ng onto these 16 petitions that we're here on
today, are you famliar with the |aboratory testing nethods
established for the geotechnical studies sought via these 16
petitions?

A. | am yes.

Q And as part of your responsibilities and duties as
it relates to these 16 petitions, did you go out and visit
t he individual parcels?

A No, | did not visit the parcels as they were
generally private property. So no, I'mnot famliar with
t he individual parcels.

Q And would it -- would visiting those parcels in

person have been necessary for you in order to carry out
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your duties for these 16 precondemnation entry petitions?

A. No. Wth the use of avail able mapping and tools
such as G S and Google Earth and Bing maps, you can
generally determ ne the |ayout of a parcel and site
expl orations using that nethod.

Q And so is that the method you utilized for these 16?

A. That is, yes.

Q Movi ng onto your declarations in support of these
petitions, you testified that you recall preparing
decl arations in support of the entry petitions. So what did
you do in order to prepare these declarations? For
i nstance, what docunents did you review in order to prepare
your decl arations?

A. The decl arations were prepared -- well, | should
back up. So the individual parcels were sel ected because
they represented, as | nmentioned, the data gaps. So the
initial activity was -- was to identify avail able existing
data so as to avoid the need to enter parcels wherever
possi ble. And that was done through publicly avail able
data, subsurface data such as woul d be available from
Caltrans at bridge |ocations.

It would al so be through proprietary information
obt ai ned by ot her agencies such as the City of Stockton or
East Bay Municipal Uility District. And those are subject
to confidentiality agreenents. But again, it was to assess
the current state of -- and also prior -- explorations for
prior iterations of the proposed Delta Conveyance Project

pur pose such as DCPP.

Page 23

Veritext Lega Solutions
866 299-5127




© 00 N o o b~ w N PP

N NN NN NN NDNR R R R RB RB R R R
©® N o O h W N R O © 0 N O 0o M W N P O

And once all that information was obtained and the
| ocations identified, these data gaps were then al so
identified and then individual -- and then it was noved down
to the individual parcel where exploration was requested.
And that's the nature of the 16 parcels we're here for,
generally the nature.

Q So you testified as to your duties as it relates to
these 16 petitions and also what you did in order to get
ready to prepare your declarations. And you nay have
al ready covered content of this next question in answering
those, but in case there's anything el se, generally speaking
can you explain to the Court what you state in your

decl arations in support of these 16 petitions?

A Yes. If | could boil it, it is the subsurface
exploration on a particular parcel identified in the -- in
this case is necessary in order to -- in order to provide

subsurface data to informan EIR at a simlar level to --
for all three alternatives. That was the goal.

Q Okay. And are you famliar with the request for
entries that are in these 16 entry petitions?

A. | am yes.

Q And focusing on the geotechnical studies, what's the
general nature of the types of geotechnical studies that DWR
i's requesting under these petitions?

A General ly speaking there's two types. There's the
soil boring and a cone penetroneter test or CPT.

Q Now aside fromthose two types of geotechnica

testing, |eaving geotechnical testing aside, are you aware
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whet her these entry petitions seek any other kind of testing
or investigation on these parcels?

A. They do not.

Q And that -- | don't nmean to suggest that they don't
request anything that would be outside of your purview Iike
cultural or environnental, for exanple, but as it relates to
geotechnical, that's the limt?

A. That's correct, yeah

Q Okay. And you nmay have nentioned it already, and if
you did I apol ogi ze, but could you state to the Court the
depth to which the soil borings would go under these 16
entry petitions?

A Yes. They are planned to extend to a depth of 200
feet bel ow the ground surface.

Q And on the subject of soil borings, could you
general ly describe for the Court what that is, |ike what
would it involve and the purpose it has?

A Yes. A soil boring is a neans of exploring the
subsurface conditions. Generally in this case it's through
a hole eight inches in diameter drilled to the 200 foot
depth and periodic -- generally using a soil bentonite
m xture called drilling fluid to circulate the cuttings or
the soil back to the surface in order to advance the soi
bori ng.

Periodically at set intervals, naybe five feet, ten
feet, you take a soil sanple in order to obtain a sanple of
the soil for further |aboratory testing. And then at the

compl etion, the boring hole would then be ground into the
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surface in accordance with state | aw

Q And what type of information would be gained by
t hese soil borings and the soil sanplings?

A. Yeah, so the soil boring again provides the soi
sanples in order to conduct |aboratory testing, but it also
allows you to delineate subsurface soils, sands, gravels,
clays, those types of materials. And then you transport the
sanpl es back to the |l aboratory for further engineering,
characterization tests, strength tests, conpressibility
tests, and other engineering tests.

Q And why is it inmportant or what's the inportance of
conducting those tests?

A The inportance of conducting the tests is that you
can -- it's twofold. It's both to informwth regard to the
i npacts of a proposed project such as a tunnel on how nuch
settlenent you mi ght experience. It also works the other
way to informthe conceptual design of a proposed tunnel.
Are you tunneling through sand or gravel. |Is there -- you
know, the nature of the materials, the strength of the
material s, that kind of thing.

It al so speaks to the -- one of the key features of
the Delta Conveyance Project for which the exploration is
bei ng conducted is seismc resilience. And so it's very
i nportant to understand how prone to strength |loss the soils
woul d be during ground shaking from an earthquake.

Q And approxi mately how much tinme is needed on a given
parcel to conduct a soil boring?

A. Soil borings generally take sort of, | think, seven
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to ten days. Essentially two weeks on a parcel.

MR. SM THEY: Your Honor, at this time I'd like to
mar k a denonstrative exhibit. My | approach?

THE COURT: Yes. Has respondent seen the docunent?

MR. SMTHEY: Yes. | sent it to themon Friday. |
beli eve we al so have copi es.

THE COURT: Al right.

MR. KEELING What is the exhibit nunmber for that?

THE CLERK: It will be Exhibit 1.

MR. KEELI NG  Thank you.

(Petitioner's Exhibit No. 1 marked for

I dentification.)

MR. SMTHEY: Q M. Finney, could you describe for
t he Court what type of equipnent is used to performa soi
bori ng?

A Yes. This is a photograph of typical soil boring

equi pment. It m ght be a tandem axle or two axles, but
essentially it's an over-the-road truck body with a drilling
rig on the back. The mast of the drill rig folds down for

transport and then lifts up when you're conducting the
expl oration.

Q And aside froma truck simlar to this, aside froma
soil boring rig, are there any other types of trucks or
equi pment needed to performa soil boring?

A There's generally a need for a water supply vehicle,
so that could be a trailer or a separate smaller truck with
a water tank on the back. And then generally there m ght be

a support truck with sone additional drill rods on it. The
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-- and then there would be the geol ogi st or the engi neer
that was | ogging the soil boring would typically have a
personal vehicle or a corporate vehicle. And then there
woul d al so be an environnental vehicle associated with an
environnmental nmonitor. That's typically how it would be.

Q And you nentioned sone different personnel
Approxi mately how many peopl e or personnel are needed to
performthe actual soil boring?

A. Generally two to three. As depicted here, there
woul d be a driller and driller helper. Sonetimes there
could be a second driller's helper. So up to three. And
then there woul d be a geol ogi st 1 ogging the bore hole.
Potentially there would be one other person naking a
delivery of the drill rods, but not lingering onsite. And
then there would be the observer.

Q And to confirm you're famliar with the types of
requested entries sought under the April 2022 entry order?

A. | am yes.

Q And as it relates to soil borings, do the soi
borings that you just described differ fromwhat DWR did
under that prior entry order?

A They do not.

Q And | believe you nentioned and we di scussed the
concept of soil sanples as they relate to soil borings.
After you performthe soil boring, are there any
requi rements from what you nust do with the hole fromthe
soi |l boring?

A. Yes. Under State water well requirenments, you nust
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grout the bore hole primarily to prevent cross-contam nation
of aquifers, that kind of thing. And so you would grout
fromthe bottomto the top with a cenent and water and
bentonite clay m xture.

Q Is that m xture that you use nandated by those
regul ati ons you nmenti oned?

A. Yes. Gouting the bore hole is, yes.

Q You nentioned cross-contam nation. 1s there any
ot her reason why you have to use that type of m xture?

A The only -- yes. |If you had an artesian ground
condition, groundwater condition, it would prevent -- which
is where the water table is higher than the ground surface,
it would prevent the water fromcontinuing |eaking to the
surface. So it would essentially seal the bore hole. And
it's also a safety issue, having a hole in the ground.

Q Is it your understanding that that cenment would fil

that hole in the ground?

A That's correct, yes.
Q So you nentioned State | aw regul ations, and if you
can recall, can you be nore specific as to the source of

that, those rul es?

A | knew you were going to ask ne that. That was ny
one bit of homework. | believe it's Bulletin |ike --
well -- oh, boy. Ninety- -- no. There's a -- off the top
of my head, | don't renmenber the nunmber. | apol ogize.

Q Did you say bulletin?
A. Yeah, it's a bulletin --
Q Ckay.
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A -- that provides guidance. And there have been two
iterations of that bulletin.

Q What is your understanding as -- sorry. Did you say
sonet hi ng?

What is your understanding as to whether these
bul l etins can be incorporated into the prior April 2022
entry order?

A Oh, yeah, they are specifically cited and that is
our standard operating procedure is to grout the bore holes
at the conpl etion.

Q So that m xture of the cenent/bentonite m xture that
you nentioned, is it inperneable?

A. Yes.

Q Can you generally describe for the Court what that

A Wat er cannot pass through it.

Q Woul d that cenment m xture break down over tinme?
A Not generally. It's -- it's -- you know, it's
cenent, so -- and it has a small anmount of bentonite in it

as well to give it sone flexibility to avoid it cracking and
t hat ki nd of thing.

Q You testified previously that the m xture will fil
t he hol es, but does it also seal the drill holes?

A It does, yes, seal it.

Q As you sit here today, are you aware of any
i nstances of soil boring drill holes fromDWR s activities
under the April 2022 entry order |eaking?

A. | am not. | am not awar e.
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Q And the same question for the entries under the 2017

entry order, are you aware of any soil boring drill holes
| eaki ng?

A "' mnot aware of it, no.

Q I'd like to nove on to the cone penetroneter test.

"Il also use the acyronum CPT. Generally what does CPTs
i nvol ve?

A CPTs involve pushing an instrunented cone, it's
referred to, into the ground to a planned depth of 200 feet.
And then upon conpletion of the test, withdrawing it and
filling any space that may be created again with the sane
cement/bentonite m xture.

Q And as it relates to the dianmeter of the hole, how
woul d that conpare to a hole conpared to a soil boring?

A. It's nuch smaller. It's on the order of one and a
hal f inches in dianeter.

Q And generally what's the purpose of a CPT?

A The CPT is a nmuch faster, |ower cost neans of
exploration. It doesn't give you the ability to obtain a
soil sanple, but it does give you -- the benefit of it does

give you a continuous record of what's called the tip and
the sl eeve resistance of this particular instrunent. The
instrunment is on the order of 18 inches to two feet |ong at
the end of the drill rod.

And from correlations to those resistances, how hard
it is to push in the ground, you can make correlations to
soil properties, soil strength, conpressibility, and various

ot her engi neering properties.
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Q You nention the phrase "continuous record.” Can you
just describe that a little bit nore as to what that neans?

A. Yes. So a soil boring, unless it has what's called
conti nuous sanpling, involves discreet sanpling intervals.
So maybe that's every five feet or every ten feet you obtain
a soil sanple that you can then characterize using
| aboratory tests.

The cone penetroneter test provides continuous data

fromthe surface to its full conpletion. Again, it is
el ectronic data. It needs to be interpreted, but it is
wi t hout break.

Q And you may have already addressed it when you
expl ai ned what CPTs involve for their purpose, but what can

you determ ne fromthe data yielded by a CPT?

A Vari ous engi neering paranmeters such as strength and
conpressibility. It's particularly inportant in the
eval uati on of earthquake |iquefaction susceptibility. 1In

fact, that's one of its primary benefits is that again it
gi ves you a continuous record.

Q And as it conpares to a soil boring, is there a
particul ar advantage or di sadvantage to doing a CPT?

A You -- they are |lower cost. They are nuch faster to
conplete than a soil boring. Again, but the downside is you
do not obtain actual soil sanples. And so the other
downside is they need to be calibrated, and so you
occasionally performa paired CPT and a soil boring together
so that you can make sure that the interpretations of that

el ectronic data match the physical soil properties obtained
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fromthe soil boring. And that m ght

be one in every ten or

sone frequency determ ned by the engineer.

Q You nentioned a couple tinmes previously the concept

of data gaps. Could DWR rely solely on CPTs in order to

obtain the geotechnical testing data it requires under these

16 parcel s?

A. They coul d not because of that truthing of the data

that is required with soil boring.

Q In case you haven't covered it already, are there

any other reasons besides those that you previously

descri bed why you woul d choose to performa soil boring over

a CPT?
A If the soil beconmes too hard to push the cone
through it, it is necessary to drill a soil boring. And

there are harder, dense layers within the Delta subsurface,

particularly gravels, that cannot be penetrated by the cone

penetroneter test.

Q And how do the costs conpare between these two types

of testing?

A It's generally on an order of

a fifth of the cost of

a soil boring to conplete a cone penetroneter test.

Q And approxi mately how nuch tinme is needed to

conplete a CPT?

A | would say one to two days.

Generally one, but

sonetines two. Two days to conplete it and grout the hole.

Q VWhich is faster than a soil boring?
A. It is faster, yeah.
Q And as nmuch as we did the soil boring, could you
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general ly describe the equipnent required to performa CPT?

A. Yes. It's very sinple to the exhibit shown here of
the drilling rig, the soil boring rig, except that instead
of the drill mast there would be what | ooks |ike a truck

body on the back of the truck, an on-road type truck. And
t he cones are advanced frominside that body through the
floor of the truck using the truck itself as the reaction or
the weight, if you will, to resist, you know, the pushing.

Q Aside fromthe truck with the rig nounted on it, are
there any other types of equi pment or vehicle needed to

performthe CPT?

A. You m ght have -- well, you m ght have sone
equi pment related to m xing of the soil -- sorry -- the
bentonite/ cenent grout. You would also have again an

envi ronmental nonitor onsite and generally a geol ogi st or

engi neer to oversee the CPT properties -- or CPT operations.
Sorry.

Q You nentioned that the dianeters of the hole tend to
be smaller, but are those drill holes fromthe CPT al so

filled afterwards?

A. They are, yes.

Q What substance is used to fill those hol es?

A. The sanme cenent/bentonite grout m xture would be
i nj ected.

Q Have you al ready nentioned all the personne

required to conplete a CPT?
A. | believe so, yes.

Q And to confirm what would the maxi num depth be of
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any of the CPT borings under these conditions?

A Two
Q You

request for

hundred feet.
mentioned earlier that you're famliar with the

entry that DWR sought under the 2017 and Apri

2022 entry orders. Did those tests also include CPTs?

A They did, yes.

Q And

for entry si

are the CPTs requested under these 16 petitions

mlar to the CPTs that DWR requested under the

April 2022 entry order?

A Yes,
Q And

t hey are.

I"d like to ask the sane question about soi

borings. Are the soil borings sought under these 16

petitions the sanme as those sought under the 2022 entry

order?

A They are, yes.

Q To nove on and ask you sone questions about the

| aboratory t

esting, for the 16 entry petitions DWR is

seeking entry for here today, is DWR requesting any

monitoring wells?

A. No.
Q. For

these 16 petitions is DWR seeking to extract and

test any groundwater?

A No.
Q You

mentioned at nultiple points the concept of data

gaps. Can you explain for the Court what the inportance

woul d be in
A Yes.

be used, but

filling those gaps with DWR?
|"ve previously explained how the data would

anot her element of this was to make sure there
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are three -- with the governor, governor's order to study a
single tunnel alternative, there were three alignnment

al ternatives devel oped: the Central alignnment alternative,
the Eastern alignnent alternative, and the Bethany

al ternative.

And the Central alignnent alternative generally, not
exactly, but generally follows the alignnment of the
previously consi dered project, the Water Fix project which
was a twin tunnel alternative. And so, therefore, there had
been previous subsurface exploration along that alignnment.

When the environnental and engi neering team were
| ooking at other alternatives, we were tasked to generally
get the subsurface exploration to the sanme |evel so as not
to be predecisional, neaning that we should generally
fill -- have subsurface data on a one and a half mle
spacing for this very concept |eveling engineering design.

Q Okay. And | promse I'll follow up on the
alignments. |If you can, can you generally describe the
geol ogy of the Delta?

A Yeah, it's extrenely conplex. So it's -- it
historically was a brackish saltwater sort of marsh area.

It has deep -- it's got a nunber of rivers, the Sacranmento
and the San Joaquin rivers that are entering into it as it
was once mles and mles fromthe ocean, and now as the
ocean encroached, becanme this brackish marsh as | nentioned.
So there's been a conplex evolution of river gravels com ng
fromthe nmountains as they eroded, soft clays being

deposited when it was sort of an al nost inland | ake, and,
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you know, followed by a significant anmount of organic
deposition related to the reeds, the tule reeds as it becane
a marsh. So you have the potential for braided stream
channel s buried within the subsurface and all manners of

soil materials. [It's quite conplex.

Q VWhen we di scussed how you set about preparing your
decl arations, you nentioned the data you revi ewed.

Primarily speaking was that data from DWR or other sources?

A | would say the primary source of data was from DWR
Secondary sources, as | nentioned, included East Bay MJD,
Cal trans, a nunber of agencies, private conpani es operating
pi peline projects, that kind of thing. But |I would say the
primary source was DWR

Q And | think you nentioned also a confidentiality
agreenent of -- that data fromthe other sources, was it
proprietary or confidential?

A Some of it was, yes. In particular East Bay MJD and
City of Stockton and a nunber of other entities, yeah.

Q And on gathering the information you used to
identify the data gaps, how did you determ ne where to
drill, for exanple? What factors did you consider?

A. Yeah, that's good. Yeah, so the first we went
t hrough a screeni ng process. Just because there's a dot on
a map doesn't nean there's sufficient data at that |ocation
to informa potential tunnel project and surface el enent.

So we screened it by depth, by accuracy of data. Was the
soil borings logged correctly or were they just sort of

water logs with hand scribbles on them
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So once we identified data -- there's also a | ot of
shal | ow data on there sonetimes for |evee reconstruction
projects and simlar, and that would not informus
necessarily of the depth of the proposed Delta conveyance
system So it was really a screening process. And once the
applicable data was identified, we then essentially screened
it to see if there was -- or identified whether there were
| arge gaps in the subsurface data.

Q I"d like to nove onto the subject of those
alternative alignnments if | could.

May | approach?

THE COURT: Yes.

THE CLERK: Mar ki ng Exhi bit 2.

(Petitioner's Exhibit No. 2 marked for

I dentification.)

MS. GARSKE: And just for the record, Your Honor,
copi es have been provided to counsel.

THE COURT: Thank you.

MR SMTHEY: Q So you testified previously that
you're famliar with the entry sought under these 16
petitions; correct?

A That is correct.

Q Coul d you generally describe for the Court what this
map is and what it depicts?

A The map depicts the 16 parcel s under discussion
today along with the individual exploration |ocations that
we've identified to fill the data gaps.

Q And whi ch counties do the proposed expl orations fal
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wi t hi n?

A. Sacranento County, San Joaquin, Al anmeda, Contra
Costa. | believe that's it.

Q Al right. And briefly setting that map aside, |I'd
like to mark one additional exhibit.

THE CLERK: Mar ki ng Exhi bit 3.

(Petitioner's Exhibit No. 3 marked for

I dentification.)

MR. SMTHEY: Q Can you briefly describe for the
Court what this maps depicts.

A Yes. This map depicts the three alignnment
al ternatives under consideration in the draft EIR for the
Delta Conveyance Project. Do you want ne to list the
alteratives or --

Q In a noment. Actually, sure. Yes, can you please
list the alternative alignnments?

A Sure. So the westernnost one is actually referred
to as the Central alignment. It runs fromthe intake there
down to a proposed reservoir northwest of the Clifton Court
For ebay.

The Eastern alignnent alternative branches off here
at Twin Cities Road and heads east just west of |I-5 and then
| oops back into the sane proposed reservoir north of Clifton
Court Forebay.

And t he Bethany alternative, although not shown in
its own color, does use the Eastern alignnent alternative
primarily down here to Lower Roberts Island, and then heads

to an existing waterway reservoir call ed Bethany Reservoir
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which is south and west

For ebay.

alittle bit of Clifton Court

Q Now returning to the entry spots under the 16

precondemati on entry petitions,

particul ar alignment?

are they |l ocated al ong any

A. They're -- they're located | nean generally along a

number of the, if not all, of the

Q Okay. And I'11

al i gnnents.

ask nore specific questions. [|'ll

admt | don't have a copy of that

map in front of me, but I

think I can do it at the County level. As it relates to --

wel |, actually I"m going to back up

Can we pull up the other

And there was one thing |

map briefly?

wanted to address on it.

Do you see down at the bottomit's titled, "Court ordered

entry parcels"? Correct?

A Yeah. Oh, yes,

yes.

Q I's it your understanding that these are the entries

that DAR is currently seeking here under these petitions?

A Yes, yes.

Q Okay. And in using that

i ndi vi dual parcels, you'l

prefixes.

A. Yes.

map that shows the

note that there is sone recurring

Q And those are SAC, | think, SJC, CCC, and ALA. Can

you just briefly say for the Court what those stand for?

A. Yes. That refers to the county that the exploration

and the parcels is located in.

Q Now | want to return to the question | asked in the
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nore gl obal sense of which alignnents do these requested
entries fall along the -- I"mhoping | can do it at the
county level. Let's start with the top of the map.
For the parcels that have the prefix "SAC, " which I

understand to be Sacranento County, which alignnments would
t hose fall on?

A. Yes. All of the explorations in Sacranento County
are on properties that relate to all three alternatives.

Q And when you say that they relate to all three
al ternatives, what's your understanding as to whet her they
can provide information as to those alignnents' feasibility?

A. Yes. Well, one of the explorations is -- is
proposed at a | ocation of one of the river intakes. Another
one, | don't know if you want to discuss it specifically,
but this particular parcel here, SAC-0270, is generally
al ong the tunnel alignment that runs fromthe sout hernnost
intake to the main worksite on Twin Cities Road over here.
And the other parcel is related to exploration of the Twin
Cities site itself, which is the primary worksite, for al

three alignnent alternatives.

Q So all three, would be that be Eastern, Bethany, and
Central ?

A That's correct.

Q And let's nove down on that parcel map to the

parcels with the prefix SJC.
A Yes. So that --
Q Coul d you briefly describe for the Court which

al i gnnents woul d those parcels provide information as to
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their feasibility?

A. Yes. All the parcels in San Joaquin County relate
to the Eastern and Bet hany alternatives, both of those
al ternatives.

Q Ckay. And noving down to the last inset for CCC

A Uh- huh.

Q Confirm which county would that fall wthin.

A. That's Contra Costa County.

Q And which of the alignments would studies on those
parcels provide information as to the alignnents’
feasibility?

A. This particul ar parcel here, CCC-0220, provides data
for all three alternatives as it relates to the West Tracy
Faul t which passes through here. So that's key to
under standi ng that particularly recently discovered fault.

The other two properties along the Byron Hi ghway are
related to the Central and Eastern alternative, in
particular to realignments and nodification nade to the
Byron Highway as it relates to those two alignnent
al ternatives.

Q Ckay. And we have one nore parcels in the bottom
corner with the prefix ALA.

A. Yes.

Q Coul d you describe for the Court which alignnents
that woul d provide information as to the feasibility?

A. That particul ar parcel is related to the Bethany
alternative. 1t's south of Clifton Court Forebay. As the

Bet hany alternative cones in here, it enters a punping plant
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where body water is |lifted out fromthe existing reservoir.
So that one is primarily related to the Bethany alternative.

Q So globally for these 16 entry petitions, do they
provide informati on at one parcel or another as to the three
alternative alignnents?

A. Yes.

Q Coul d you generally describe to the Court what the
Bet hany Reservoir is?

A Yes. The Bethany Reservoir -- |I'mnot an expert in
the State Water Project, but the Bethany Reservoir is -- |
believe is a balancing reservoir that all the water or a | ot
of the water that's headed south into the Central Valley and
to users south of there, all of the water passes through
there and then flows into the canals that heads to the
south. So it's an existing structure.

Q And if you can see from where you're sitting on the
map titled, "Delta Conveyance Alternative Map," where would
t he Bet hany Reservoir be indicated?

A It's at the very, very, very southern or bottom end
of the map there.

Q Could you -- you nentioned it previously. Could you
generally describe to the Court what an intake is and why it
woul d be inportant for a proposed project?

A Yes. So the intakes are integral to all three
alignment alternatives. |It's where the water is -- intakes
fromthe Sacramento River generally north of the Delta at
the very, very northern [imt of the Delta and where it

woul d then enter the tunnel to fl ow beneath the Delta, and
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then it's lifted out another punping plant.

The intakes are noderately |large structures because
primarily they need a | ot of screens. And it's screened to
protect juvenile fish, both salnon and also Delta snelt.
And so the goal is to keep the velocities of the water --
the velocity of the water entering the screen has to be
extrenely low so as to avoid inpinging fish or having them
pass through, especially juvenile fish. So they're
generally a glorified screen.

Q Okay. Are there any punps |ocated at the intakes?

A No. As one of the earlier nodifications to the
prior project, the water project, all of the punps were
relocated fromthe intakes to the southern end of the
project in areas that are not as -- yeah. The answer is no.
The punps are at the southern end of the project.

Q | think you nentioned that the intakes relate to
multiple alternatives, but to confirm do each of the three
al i gnments depicted on the map titled, "Delta Conveyance
Alternative Map" being the Central, the Eastern, and the
Bet hany Reservoir alterative alignments, do each of those
three, would they originate at the intakes that would be
| ocated at the top of that map?

A. That is correct, yes. |In fact, all three alignnent
alternatives are identical until the Twin Cities shaft site
there, and then they branch out.

Q Now shifting focus, are you aware of whether | ast
year DWR rel eased a draft environnmental inpact report or EIR

for short?
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| am aware, yes.
Have you reviewed any portion of the draft EIR?

| have not reviewed any portion.

o > O >

Do you have a general understanding as to different

project alternatives considered under the draft EIR?

>

| do, yes.

Q And do you know if the draft EIR considers nore than
one alterative alignment for a proposed Delta Conveyance
Project?

A Yes. | believe that it considers nmultiple
conbi nati ons of intakes, alignnments, and including a no
action alternative.

Q And just to clarify because you indicate you haven't
reviewed the draft EIR, how did you cone to be famliar with
the different project alternatives considered under the
draft EIR?

A Well, | was a contributor to the draft EIR fromthe
engi neering standpoint.

Q I m ght not have caught it. Did you nention whether
the draft EIR considers a no project alternative?

A Yes, | believe it does.

Q Did the draft EIR consider different alternative
alignments for a proposed Delta Conveyance Project?

A It did, yes.

Q Whi ch woul d t hose be?

A. The Bet hany, the Central, and the Eastern alignnent
al ternatives.

Q Do you know whet her DWR has since adopted a fina
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El R docunent for a proposed Delta Conveyance Project?

A | do not believe there is a final EIR

Q And do you know whether DWR identifies a preferred
alignment in the draft EIR docunment it rel eased |ast year?

A. | believe it does and is typical for an EIR to
identify a preferred project, yes.

Q As you sit here today do you recall which
alternative it selected as the preferred under the draft
El R?

A | believe the Bethany alternative is the preferred
al ternative.

Q In returning to the precondemation entries sought
under | ast year's entry petitions in 2022, were those
entries part of the decisionmking regarding the suitability
of different alternative alignnments?

A | believe that the data was incorporated in the
eval uati on and consideration of the alternatives, yes.

Q Do you recall whether the entries sought under the
23 petitions that were the subject of |ast year's hearings,
whet her those were |ocated along nultiple alternative
al i gnnents?

A. They were, yes, nultiple alignnments.

Q Do you renenmber which ones?

A | believe -- well, they would have definitely been
under the same three, the sane three primary alternative
al i gnnent s.

Q And to your know edge has DWR fornmally approved the

Del ta Conveyance Project at this tinme?
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A. | do not believe they have.

Q And we'll focus on each of the individual parcels in
a nonent, but as it relates to the Bethany Reservoir
alignments, are there any data gaps al ong that alignnment for
which DWR currently has data gaps?

A. Yeah, so the Eastern and Bethany alternatives in
general had by far the | east avail able data. They were not
previously studied. Well, certainly the Bethany alternative
was not previously studied. An Eastern alternative was
studi ed many years ago, but not very nuch additional data
wer e avail abl e.

The primary data gaps were related to, | believe,
Ri ndge Tract and portions of the shared common ali gnnent
along the Eastern alternative, and then again |eading from
the Twin -- sorry. Not Twin Cities. Leading from-- in and
around Bet hany Reservoir itself was also a relative data
gap.

Q And is there any difference between the geotechnica
testing that DWR seeks to conplete via these 16 petitions
and any studies that may be part of a later potential Delta
Conveyance Project?

A. Sorry. Wuld you repeat the question?

Q Yeah, 1'll rephrase. To your know edge would a
potential Delta Conveyance Project also involve geotechnica
testing?

A Yes, it woul d.

Q Okay. And focusing on the purpose of the testing as

it conpared to the testing sought under these 16 entry
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petitions or the 23 entry petitions of last year, can you
explain the differences, if any, in the purpose for doing
geotechnical testing as part of a later Delta Conveyance
Project?

A. Yeah, so any -- so the subsurface exploration that's
the subject of this hearing and has been conpleted to date
again is really to generate data on a one and a half mle
spacing in general to informboth this concept, the
conceptual design, and al so an inpacts anal ysi s.

Future -- again, if a potential future project
expl oration woul d be conpleted at a nmuch tighter spacing and
woul d be used to refine design to a final design |evel of
engineering. It would also be used to sort of mcrosite
certain facilities. So within a given area, the |location of
say a work shaft m ght be relocated to nore favorable
geol ogy. But generally the goal of this initial was to sort

of macrositing big picture whether any fatal flaws would --

and again, like | said, to informthe inpacts analysis in
the EIR. So it would be a lot -- a |ot nore exploration at
tighter spacing and -- but generally of the sane nature as

what we're discussing here.
Q And we've discussed the data gaps and we've
di scussed | ocating parcels al ong potential alignments, but
is there any other types of information or factors you
consider in selecting the sites for soil borings and CPTs?
A. Well, yeah. | mean there's many different factors,
not the | east of which is access. For those explorations

t hat were conducted under a voluntary basis, we worked with
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t he | andowner and the farnmer to site themagain on a mcro
|l evel to avoid inpacts to their crops. You know, tim ng was
often adjusted to -- if they were, you know, using
pesticides or, you know, had to harvest, all kinds of things
working with the | andowner to be -- you know, to reduce any
i npacts to them what soever

It also -- the siting also identified things |ike
environnmental constraints such as wetlands or proximty of
potential nesting habitats, working with our environnental
team And generally, you know, they were sited to reduce
inpact is what it was. Wlere it was feasible to put themin
rights of way, that was always the first choice to go to.
The | ast choice was to go onto a property. And certainly
the last choice within a given property was to go into the
mddle of a field. It was always put it on the side of a

dirt road or sonething |ike that.

Q WAs there any restrictions as it relates to the
| ocation of |evees for where you would | ocate a drilling
| ocation?

A Yes, we generally avoided any exploration on | evees
at this tinme. Just -- yeah.

Q And in determ ning where to perform geotechnica

studies, did you take into account the location of oil and
gas wells throughout the Delta?

A Yes. We used the State's database of known existing
and historical oil and gas wells and avoi ded them along
with the State's record of water well |ocations as well and

mnimzed the proximty of those el enents.
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Q And you nentioned environnental factors. Do you
conmmuni cate with those who perform environnmental and
cultural studies to determne the |ocations for geotechnica
st udi es?

A. Absol utely. So we generated the wish |ist and then
they reeled us in.

Q Under st ood.

A. They made sure that we are conplying with all State
| aws and not inpacting those, those areas.

Q In the event that DWR woul d be granted access to a
parcel, would it try to nmeet with the property owner at the
site?

A Sorry. Could you say that again?

Q In the event that DWR woul d be granted access to a
parcel to do geotechnical studies, would neeting with the
property owner be part of that?

A Oh, absolutely. Even for the nonvoluntary users,
there's a great deal of comrunication and coordination to
make sure that the inpacts are still, you know, mnimzed to
the best of our ability, absolutely.

Q Coul d you descri be sone of the types of things that

the owmners will typically comunicate to you to assist you
in locating the final drill site?
A Yeah, so they would -- they would also inform us,

you know, potentially please don't come through this gate or
that gate. | prefer that you accessed here. | would prefer
if you accessed. If there was the ability to adjust it in

terms of timng as it relates to again harvests and
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pl anti ngs and that kind of thing. They m ght informus
about, well, that's, you know, in an area that's
historically that's been very soft and marshy, suggest you
nove it over there. So it's all a manner of back and forth

Q And are there any properties in this round of 16
entry petitions where DAR i s seeking to reenter a property
that it previously conducted geotechnical testing on?

A Not to nmy know edge, no. As it -- | should note as
it relates to this potential project and past iterations.
can't speak to, you know, former |evee investigations that
are unrelated to this.

Q Sure. | should clarify. As it relates to a
proposed Delta Conveyance Project?

A. No, not to ny know edge they are not reentering.

Q Al right. 1'd like to ask you a series of
guestions regarding each parcel that's the subject of these
16 entry petitions. And |I'mgoing to nove through each one
at a tinme and ask you simlar questions.

So as part of that 1'd |like to mark one additi onal
exhibit. My | approach?

THE COURT: Yes.

THE CLERK: Exhi bit 4 marked.

(Petitioner's Exhibit No. 4 marked for

I dentification.)

MR. SM THEY: Can | provide one to hinf

THE COURT: |'Il use the official. Thank you.

MR. SM THEY: Thank you.

Q And | think you may need to consult this one.
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A Do | need to consult that?

Q To refresh your recollection

May | provide a copy to the wi tness?

THE COURT: Yes.

THE W TNESS: Thank you.

MR SMTHEY: Q M. Finney, | just handed you a
pi ece of paper in chart form Can you just generally
describe to the Court what it depicts?

A Yes. It's a chart that explains and organi zes the
16 parcels by county. It provides the owner's full nane,

t he parcel nunber, the APN nunber, and sone additional
i nformati on about proposed activities on the parcel.

Q Okay. And just to confirm you are yourself
famliar with each of the entries for geotechnical studies
that DWR i s seeking under these 16 precondemation entries;
correct?

A That is correct.

Q Okay. So we provided you that chart to refresh your
recollection in organizing the information, but 1'd also
li ke you to consult that map that we previously marked that
has the various parcels. And generally I'mgoing to be
going fromnorth to south asking those series of repeating
guestions for each parcel.

So could you please identify for the Court for
parcel nunber SAC-0207 who the owners woul d be.

A. Yes. That would be Bradford E. Nyman and Kristi J.
Nyman, trustees.

THE COURT: |I'msorry. Were are you?
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THE W TNESS: Parcel -- Your Honor, parcel SAC-0207.
It's the first parcel in the Sacranento County |ist.

THE COURT: 02077

THE WTNESS: Yes. It's the DCPN, which stands for
t he Delta Conveyance Parcel Nunber.

THE COURT: So | would be able to see 0207 on
Exhi bit 272

THE W TNESS: You can, yes, Your Honor. It's the
second inset. Is that -- I"'msorry. |Is that the --

MR. SM THEY: 0207 -- I'msorry. May | approach the
Wi t ness?

THE COURT: Yes.
MS. GARSKE: Al so, Your Honor, if you'd |ike, we
al so have individual maps that we used to conpile the bigger
map if you would Iike to reference the individual county
maps.
THE COURT: Well, | just need to know what you're
tal king about. All right. So it's not -- all right.
THE W TNESS: Even | nessed that up.
MR. SM THEY: Q Okay. So you previously provided
t he owners' nanmes. Thank you for that. Can you descri be
for the Court the types of geotechnical testing that are
sought to be perforned on that parcel?
A Yes, for SAC-0207, one soil boring is proposed.
Q And coul d you generally describe for the Court what
the inportance of the information to be gained fromthe
testing at that | ocation would be?

A. Yes. That particular parcel was |ocated at the
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primary work shaft site or worksite for all of the
alternatives referred to as the Twin Cities site.

Q Al right. And when you nentioned all of the
al ternatives, would that be Central, Eastern, and Bethany
Reservoir alignnments?

A That is correct.

Q Ckay. Now novi ng onto parcel nunber SAC-0280 which

is in the second i nset down.

A Yes.
Q Coul d you pl ease state the owner's nane for that
parcel ?

A Yes. The owner is Snodgrass Lake, LLC.

Q What type of entry is sought on that parcel?

A. That parcel is purely for access only to the parcel
to the south.

Q Is there any geotechnical testing sought to be done
on that access parcel ?

A There is not.

Q Okay. So noving to parcel nunmber SAC-0270 to the
south, could you please tell the Court the owner of that
part?

A Robert L. Silveira and Maria C. Bispo-Silveira.

Q And what type of geotechnical activity is sought on
t hat parcel ?

A. A one cone penetroneter test.

Q What's the inportance of the data that you derive
fromthat test?

A. That particular |location is on -- again is on --
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primarily it's approximate to all three alignnment

alternatives, the Bethany, the Eastern, and the Central.

Q Okay. And noving to the top inset on the map,

parcel nunber SAC-4372, could you tell the Court the owner

of that parcel, please?

A. Yes. Jacki e Tarl eton and Anna Tarl et on.

Q And what type of geotechnical activity is sought on

t hat parcel ?

A One soil boring.

Q What's the inportance of obtaining t
that soil boring?

A. That particul ar parcel is at the --

he data from

is just to the

north of intake nunber 3, and so it would inform

under st andi ng of the geol ogical conditions affecting the

i nt ake nunber 3.

Q Okay. |s intake nunber 3 inplicated in how nmany of

the proposed alternative alignments?
A It is -- intake 3 is involved in al

alignment al ternatives.

of the

Q So that would be the Central, the Eastern, and the

Bet hany Reservoir alignnent sites?

A That's correct.
Q Alternatives. Sorry. | believe we covered all of
the parcels in Sacranento County. |'m going to nove south

on the map to the parcels with the prefix SJC. But before I

do that, we have one parcel with a different

prefix,

LMA- 8732 situated right above | believe Rindge Tract.

A. That is correct, yes.
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Q Can you describe to the Court what that parcel is
for?
A Yes. The only access to Rindge Tract is over an

existing | believe it was a former County bridge that --

that is currently maintained by Reclamation District

20337.

And so we're asking for access across that bridge to access

Ri ndge Tract.

Q Are you seeking to perform any geotechnica

as it relates to that LMA-8732 parcel ?

A. No, we're not.

Q Okay. Now | ooking back at the third inset down,

understand that that generally depicts Rindge Tract, an

island; is that correct?

A. That's correct.

Q And starting with parcel SJC-0159, could you tel

the Court the owner?

A Yes. That is Jack Klein Trust Partnership.

Q Okay. And what type of access or activities are

sought there?

testing

A That is also access to other exploration on Rindge
Tract.
Q Okay. Are you seeking to perform any sort of

geotechnical testing on that parcel?

A. No, we are not.

Q Okay. And then nmoving to counterclockwi se SJIC- 0495,

can you tell the Court the owner, please?

A. That is Richard G Kl ein.

Q What type of geotechnical activities are sought on
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t hat parcel ?

A. One cone penetroneter test.

Q And what woul d be the inportance of obtaining that
data fromthat CPT?

A. Well, as | nmentioned, Rindge Tract is probably the
| argest data gap of any of the alternative alignments under
consi deration, and so that would be one of the two |ocations
that we would attenpt to fill that data gap

Q And which alignnments would that data gap informthe
feasibility of that alignment for?

A That would be for the Central -- sorry. The Eastern
and Bet hany alignnment alteratives.

Q And novi ng down to SJC-0589, could you please tel
the Court the owner of that parcel?

A. That's the Ri ndge Tract Partners.

Q And what sort of geotechnical activity are sought on
t hat parcel ?

A Anot her cone penetroneter test, single.

Q And what woul d be the inportance of obtaining the
information fromthat CPT?

A That woul d be the sanme as | nentioned, to fill a
very large data gap in the Eastern and Bethany alignnent
al ternatives.

Q And then noving out of the inset to the parce
directly belowit, SJC-3393A, can you please tell the Court
t he owner of that parcel?

A. Yes. That's Ri pken Honme Ranch Famly.

Q And what sort of geotechnical activities are sought
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on that parcel?

A. That is one soil boring.

Q And what woul d be the inportance of obtaining the
information fromthat soil boring?

A. That's subsurface exploration at the site related to
the primary work shaft that's |ocated to the west. And that
area would be -- is proposed to receive sone of the soils

fromthe tunnelling activity thensel ves --

Q Okay.

A -- to understand the conditions there.

Q So that site would be to deposit soils?

A. Yes.

Q And woul d the soils deposited there be from

construction al ong any of the proposed alignnents?

A. It would be related to the Central and -- sorry. |
keep saying -- it would be related to the Eastern and
Bet hany al i gnnent alternatives.

Q Okay. |1'd like to nove just to the west. SJC-0217
bel ow the inset there. Can you tell the Court the owner of
t hat parcel ?

A. Yes. That is Passaglia, LLC

Q And what sort of geotechnical testing is sought on
t hat parcel ?

A That is one soil boring.

Q And what woul d be the inportance of obtaining the
data fromthat soil boring?

A. Again, that's a large -- continued |arge data gap

for the Eastern and Bethany alignnment alternatives.
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Q And then I'd like to nove to parcel SJC-0600. Could
you tell the Court the owner of that parcel, please?

A That is San Joaquin Delta Farns.

Q Okay. \What sort of activity is sought to be
conpl eted on that as it relates to geotechnical studies?

A. That woul d be one cone penetroneter test.

Q And what woul d be the inportance of obtaining the
data for that CPT?

A That woul d be again continued a |large data gap for
the central -- | keep saying central. | apol ogize.

Q That's all right.

A. For the Eastern and Bethany alignnment alternatives.

Q And it | ooks like there is one nore sort of
rectangul ar parcel further north that we did not cover.

lt's titled SJC-0476B. You see it there?

A | do, yes.

Q Who's the owner of that?

A It's the Ishizuka Fam |y Trust.

Q And what sort of geotechnical activities are sought

on that parcel?

A. One cone penetroneter test.

Q And the inportance of the data that you woul d derive
fromthat test?

A That's a data gap identified on the Eastern and
Bet hany al i gnnent alternatives.

MR. KEELI NG  Your Honor, this is Tom Keeling. W

can barely hear the witness out here. AmI| the only one

having a hard tinme hearing hinf
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THE COURT: Speak | ouder and bring the mc closer to
your mouth. Thank you.

MR SMTHEY: Q I'd like to nove down on the map
to the parcels with the prefix CCC, which I understand are
the parcels located in Contra Costa County; correct?

A That's correct.

Q Ckay. And in the bottominset, parcel nunber
CCC- 0220, can you please tell the Court the owner of that
parcel ?

A That is Mary Perry.

Q What sort of geotechnical activity is sought to be
done on that?

A One soil boring.

Q And what's the inportance of the data to be derived
fromthat boring?

A That is proximal to the west Tracy fault which is a
potential contributor to the overall seismc risk in the
Delta and, therefore, exploration at that |ocation is
applicable to all three alignnent alternatives, the Central,
t he Eastern, and the Bethany.

Q And novi ng down on the inset to CCC-0385, who's the
owner of that parcel ?

A. That is Byron Properties.

Q And what sort of geotechnical activity is sought on
t hat parcel ?

A. One cone penetronmeter test.

Q VWhat woul d be the inportance of the data derived
fromthat CPT?
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A. This location is along the Byron H ghway where there
is sone proposed alignnment changes to the Byron Hi ghway
under consideration for the Central and Eastern alignnent
al ternatives.

Q And then the parcel CCC-4371, can you tell the Court
t he owner of that parcel?

A. Byron Mountai n Farns, |ncorporated.

Q And what type of geotechnical activity is sought on
t hat parcel ?

A One soil boring.

Q VWhat's the inportance of the data derived fromthat
soi |l boring?

A That is also related to the configuration of the
Byron Hi ghway related to the Central and Eastern alignnment
al ternatives.

Q | believe we've covered all three in Contra Costa
County; correct?

A That is correct.

Q Okay. And now noving to that one parcel in the
bottom |l eft of the map, parcel nunmber ALA-2877A, could you
tell the Court the owner of that parcel?

A Yes. Peggy Moore, Christopher Castello, and
Annamari e Castell o.

Q Okay. \What sort of geotechnical activities are
sought on that parcel ?

A. That woul d be one soil boring.

Q Okay. And what's the inportance of the data derived

fromthat soil boring?
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A. That particular location fills a data gap related to
t he Bethany alignnment alternative as it |eaves the proposed
punmping facility and heads to Bet hany Reservoir.

Q Okay. One nonent.

May | approach?

THE COURT: Yes.

THE CLERK: Marking Exhibit 5.

(Petitioner's Exhibit No. 5 marked for

i dentification.)

MR. SMTHEY: May | hand the witness this?

THE COURT: Yes.

MR SMTHEY: Q | won't go into too nuch detai
about this exhibit here, but do you have a general
under st andi ng what the specific |ocation of the geotechnica
study on this Al aneda parcel has been relocated within the
parcel ?

A Yes, that is nmy understanding.

Q Okay. And | won't ask you the specifics as to the
reasons behind relocating the geotechnical study. M
understanding is that will be addressed later, but as it
relates to any data gap that testing on this parcel would
serve to fill, does the |location on that exhibit you have
there in front of you, nunber one, does it reflect the
rel ocated | ocation of the geotechnical test?

A It does, yes.

Q Ckay. Can you speak to whether that relocation of
the testing site will still serve to fill the same data gap

you identified for the Court?
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A
Q
A
easi er
Q
A.

Q

Yes, it will, absolutely.

Okay.

| think -- | believe it was rel ocated to provide
access and avoid driving down a narrow canal road.
But to confirm it would still be one soil boring?
That is correct.

And the information, would that serve to informthe

Bet hany al i gnnment ?

A.

Yes, it woul d.

MR. SM THEY: That's all the questions | have at

this tinme, Your Honor.

THE COURT: Cr oss-exani nati on?
MR. KEELI NG We have no cross for this w tness.
THE COURT: All right. Thank you. Wtness is

excused.

VWhy don't we go ahead and swear in your next

wi tness, and then we'll take a break for lunch. But let's
just get it started so we'll be ready to go right after
[ unch.

MS. GARSKE: Okay. Geat. Thank you very nuch.

M. Kelly Smith will question the next w tness, M. Marquez.

MR SMTH At this time DAWR would call Katherine

Mar quez, Your Honor.

swor n.
111
111
111

THE CLERK: Go ahead and raise your right hand to be
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KATHERI NE MARQUEZ,

called as a witness on behalf of the Petitioner,

being first

duly sworn, was exam ned and testified as foll ows:

THE W TNESS: | do.
THE COURT: Pl ease state for the record

name and pl ease spell it for the record.

your full

THE W TNESS: Kat herine Marquez, K-A-T-H E-R-I1-N-E

M A R Q U-E-Z.
THE COURT: All right. We will pick up

after lunch

and we'll ask you to just cone on in and take the w tness

stand and we'll be ready to go. Thank you.
All right. W will reconvene at 1:15.

means is that everyone is ready to go at 1:15.

VWhat t hat

It doesn't

mean you start walking in the door at 1:15. Thank you very

much. We'll see you then.
(Lunch recess.)

(Time noted: 11:51 a.m)
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AFTERNOON SESSION - 1:16 P. M

THE COURT: M. Smth.
MR. SM TH. Thank you, Your Honor.

DI RECT EXAM NATI ON
BY MR. SM TH:

Q Ms. Marquez, what is your current enploynent and how

| ong have you been in that position?

A | currently work for the Delta Conveyance Office

within the Departnent of Water Resources.

| am a program

manager 11l and |I've been in that position for about three

years now.

Q Did you submt a signed declaration in support of

t he precondemati on entry petitions?
A. Yes.
Q Okay. Does that declaration deta

your educati onal

and professional background as it relates to the entries?

A. Yes.

Q Woul d you t hough pl ease provide a brief sunmary of

your education and professional experience as it relates to

t he precondemmati on entries?

A. Sure. |'ve been working for the Departnment of Water

Resources for about 14 and a half years.

started as an

environnental scientist, then becane a senior environnent al

scientist supervisor, then a program manager |l and now a

program manager I11. And |I've been nore specifically

working in the Delta Conveyance O fice for

about six years
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now. | have a bachelors of science in animl biology and a
mast er of science in biological sciences with a
concentration in biological conservation.

Q And what has been your role in preparing the
precondemati on studi es?

A So | oversee the teanms that conduct the
environnmental analysis for terrestrial resources and
cultural resources for the Delta Conveyance Project's
envi ronnment al inpact report. And | also work with the teans
on Endanger ed Species Act conpliance. So Endangered Species
Act supporting docunents as well. And then | also for the
soil investigations project, | oversee the inplenentation of
the mtigation measures.

Q Ckay. Does that work involve overseeing
envi ronnmental docunentation and so forth?

A Yes. So for the environnental surveys, as part of
this hearing would support the information for the
envi ronment al i npact anal ysis, for the environnental
analysis for the Delta Conveyance Project. And then the
i npl enentation of the mtigation nmeasures for the soi
i nvestigation project include the preconstruction site
cl earances, site clearance surveys.

Q Okay. You nentioned site clearances and
environnmental surveys. Are those two different things?

A Yes, they are. The site clearance surveys are nore
near term and very specifically focused on the areas for the
soil investigations. So those are the borings and the CPTs

that was referenced earlier. And then the environnent al
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surveys -- sorry. And those are required per our mtigation
nmeasures fromthe approved project for the soi
i nvestigation project.

And the environmental surveys are not required, but
t hey provide an opportunity to collect valuable information
that would informthe environnmental analysis for the Delta
Conveyance Project and increase our overall understanding of
the Delta.

Q Okay. So if | use those two terns, environmenta
surveys and preconstruction site clearances, we all
understand that they' re what you just generally described.
OCkay? Going forward.

A. Yes.

Q Now what did the environnental surveys actually
consi st of?

A So they' re described in nore detail in ny
decl aration, but typically they include either botanical,
wet | and, fisheries, wildlife, or cultural surveys. |In the
case of the properties we're discussing today, we're really
focused on wildlife and cultural surveys, and those are
general |y observational surveys.

So we would just docunent what we see out in the
site. So this includes the substrate, the vegetation, and
any wildlife we observe. The equi pmrent we woul d use woul d
be binoculars, a GPS unit, a canera, maybe a small hand
trowel .

And in addition to that there are a coupl e of

properties that we're discussing today that have potenti al
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for special status anphi bians, and for those properties we
are al so proposing to use dip nets or seines for those
surveys. Sorry. And then cultural surveys, again,
observational, sanme type of equi pnent except for they

woul dn't use the nets.

Q Okay. So when you say "environnental surveys,"”
however, you're including cultural surveys as part of that.
| s that what you're saying?

A Yes.

Q And when you would do an environnmental survey, you
woul d al so do the cultural resources surveys at the sane
time; is that right?

A Not for all properties. So for this set of
properties we have indicated that five out of the 16 would
require environnmental surveys. And so we have one that only
requires wildlife surveys, three that would require wildlife
and cul tural surveys, and one that requires just cul tural
surveys.

Q Let's conme back to sone of those details of what you
tal ked about, but the preconstruction site clearances,
preconstruction site clearances, how are those different
fromthe environnental surveys?

A. So those preconstruction site clearances, as |
menti oned before, they were part of a commtnment in our 2020
initial study mtigated negative declaration for the soi
i nvestigation project. So they are a requirenent for
i npl enentation of those activities. And we would be really

focused on the specific areas associated with those soi
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investigation activities. And so that's nore of a smaller
area, near-termtype of survey, whereas the environnenta
surveys are a nmuch broader survey area in consideration of
potential Delta Conveyance Project and the many alteratives
bei ng consi der ed.

Q Okay. So are you aware of an environmental inpact
report for a Delta Conveyance Project?

A. Yes. The draft environnmental inpact report for the
Delta Conveyance Project was rel eased | ast sumrer for public
comrent which closed in Decenber of |ast year.

Q And is that EIR the sanme as the initial study and
m tigated negative declaration that you nentioned?

A No, it's not the same. So the initial study
mtigated negative declaration is part of data collection
that's been ongoing for a while now in consideration of
di fferent potential conveyance projects and it's not
specific in the way that the draft environnment inpact report
is.

Q To your know edge has a conveyance project EIR been

certified?

A. No.
Q Has a conveyance project been approved by your
agency?

A The Delta Conveyance Project Draft EIR has not been
approved by our agency.

Q Well, specifically was -- is there separate fromthe
EIR, has there been a project approved w thout an EIR?

A. The Delta Conveyance Project has not been approved,
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no.
Q Okay. Has any specific alignment, conveyance

al i gnment been approved by your agency?

A No.
Q Let's tal k about the environnmental surveys first in
nore detail. How many of the current entry petitions seek

to performenvironnental surveys?

A. Fi ve of the 16.

Q That's what you nentioned earlier, the five of the
16.

A Uh- huh.

Q And how were those chosen?

A So | turned to our technical teans and they did a

desktop review of the properties |ooking at aerial inmagery
and avai |l abl e dat abases. What we | ooked at were the
properties that were requested for geotechnical activities.
We then reviewed those properties in conparison to proposed
project footprints of any alternative being proposed and --
and identified which ones we would benefit from additi onal
i nformation from

So for the cultural surveys, this was nore of a
mappi ng exercise where if there was a surface footprint, we
woul d flag that for cultural surveys. But for the
bi ol ogi cal surveys for the wildlife surveys, we actually
went a step further and | ooked at the informati on we had
avail abl e from our desktop review and deci ded whet her or not
there was a high value in ground truthing some of that

analysis on the -- in the field, and that's how we

Page 70

Veritext Lega Solutions
866 299-5127




© 00 N o o b~ w N PP

N NN NN NN NDNR R R R RB RB R R R
©® N o O h W N R O © 0 N O 0o M W N P O

identified which properties to survey for wildlife.

Q Okay. So just for clarification here, when you say
"cul tural surveys," how was that the sanme or different from
tribal surveys, tribal cultural surveys?

A. So we woul d conduct both under this description. So
just like we said cultural surveys fell under the discussion
of environnmental surveys, under cultural surveys we have the
nore focused archeol ogi cal surveys versus the tri bal
cul tural surveys. So those are two subsets.

For the archeol ogi cal surveys, those are conducted
by an archeol ogi st typically, like |I said, observing the
ground surface. And those are defined differently in the
California Environnental Quality Act than tribal cultura
resources, which has a nuch broader definition and coul d
be something that is a little bit harder to identify.

So for tribal cultural resources surveys, we invite
a tribal representative to participate in the surveys and
identify any concerns in the field.

Q | think we'll be com ng back to that, those
activities in nore detail, but just to establish here,
tribal surveys are part of the cultural surveys that you do;
correct?

A Yes, uh-huh.

Q And are the environnmental surveys the sanme for each
of the five sites that you described that you testified to?

A. No. So as | nentioned before, there is one property
that only requires cultural surveys, three properties that

require cultural and environnental surveys, and one property
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that requires -- sorry. WIldlife surveys, and one property
that requires only wildlife surveys. And then even further
for the ones that have been identified for wildlife surveys,
there are potentially different species that we' re | ooking
for on those sites.

MR SMTH: And so | think the easiest, Your Honor,
if we could refer to Exhibit 2 which is the County map. And
"1l ask her to go through those five sites and talk a
little bit nore about it.

THE COURT: Thank you.

MR SMTH Q So, Ms. Marquez, on the exhibit that
you have before you, are the five sites that you were just
descri bing, are those on that map?

A Yes.

Q Okay. |If you want to start at the top where it says
"Sacranento County," and can you identify -- how do you --
strike that.

How woul d you identify the sites where environnental
surveys are goi ng on?

A So on this exhibit, the sites where environnental
surveys would occur are in the pale green color. So if we
start at the top in Sacramento County, the first one is
SAC- 0207. And for that property we have specifically just
identified cultural surveys.

Q Okay. And the next one if we go fromnorth to south
woul d be which one?

A SJC- 3393A.

Q And what kind of activities are occurring there?
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A And for that property we've identified wildlife and
cul tural surveys.

Q And the next two, would that be the pullout section
with Byron Tract?

A Yes. So it's that bottom pull out section, and
that's CCC-0220. And for that property we've only
identified wildlife surveys.

Q And the next one?

A. The next one is CCC-4371, and for that property
we've identified wildlife and cultural surveys.

Q And then finally it looks |like there's one little
tiny one in the bottomleft-hand corner for Al aneda County.
Can you descri be what you're doing there?

A Yes. So that one is ALA-2877A, and for that one
we've identified wildlife and cultural surveys.

Q Okay. Are any pernmts needed to performthe
envi ronment al surveys or the preconstruction site
cl earances?

A So for the preconstruction site clearances or the
envi ronment al surveys that are just sort of observational,
just docunenting what we see on the site, those do not
require any permts. However, as | nentioned before we are
proposi ng sonme surveys specifically for special status
anphi bi ans, and for those if we identify appropriate
habitat, we would do sone dip netting or seines, and that
woul d require a permt because we woul d be handling or
potentially handling |isted species if we find themthere.

So the permt required to conduct those surveys
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woul d be fromthe State. W would have a scientific
collecting permt. Fromthe federal governnment we would
have a recovery permt. And that is issued to an individua
bi ol ogi st who has denonstrated expertise in surveying and
handl i ng for specific species.

Q I"m not sure if you said one way or another, but are
any of these specinens or sanples taken off the property or
what do you do with thenf

A So for the special status anphi bian surveys, as |
menti oned before, it's a dip net or a seines, which is
anot her type of net, and you woul d pass that through the
wat er and see what you collect. And if there is special
status anphibian, in this case we're |ooking for California
tiger salamander or California red-|egged frog, we would
t hen photograph the identifying characteristics of that
larva in the net or in maybe a small jar, but we wouldn't
take them away from the pond that we're surveying. W would
t hen once we've taken photos if we've identified a |listed
species, we would put themright back where we found them
and | eave the site.

Q Ckay. Let's go back to the preconstruction site
cl earances. \Wich parcels will have these preconstruction
site clearances?

A So all of the parcels would have the preconstruction
site clearances because those are associated with the
geot echnical activities.

Q Because what? |'m sorry.

A. Those are associated with the geotechnical
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activities.

Q Okay. \What about the -- this occurred to me while
t he previous w tness was tal king. What about the access
parcels, do you do the preconstruction site clearances there
al so?

A. Yes. So the preconstruction site clearances would
be for anything associated with those geotechni cal
activities. So that includes access, parking, staging
areas, anything required to conduct the activities.

Q Okay. So all 16 would get these preconstruction
site clearances. And when are these done?

A. So yes, all 16 would get the preconstruction site
cl earances and these woul d be done approximately two weeks

prior to the field investigations.

Q Wy is it done so near in tine to the actua
activity?
A Because we are trying to identify what's potentially

on the site at the time of the field investigations. And
wildlife nove, so there is potential for themto nove into
t he area.

There's also a requirenent in sonme of those
mtigation measures for different species to do additional
surveys. So, for exanple, if we are trying to conduct work
within the nesting bird season, we may have to do an
additi onal survey 72 hours prior to the fieldwork occurring.

Q Okay. How were these cl earances designed?
A. So the site clearance surveys, as | nentioned

before, were focused on the areas associated with the
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geotechnical activities. And that includes parking,

stagi ng, access and the i medi ate area of the work
activities, which is roughly 100 by 20 feet, but can vary in
configuration depending on the way the site | ooks and what's
there. So it can vary in configuration.

We woul d al so survey a buffer to that area as well
dependi ng on what species had potential to occur there. The
way the site clearance surveys are conducted is that it's a
t eam of people that go out and do those site cl earances.
This includes an archeol ogist, a biologist, a tribal
representative, a geologist, sonebody fromthe contractor,
the drilling contractor, and a real estate representative.

And the reason they go out altogether is to try to
mnimze the anount of tinmes that we will have to go out and
do the surveys. This is because depending on the site
conditions, there may be a potential to adjust a site
| ocation in the field. And this is sonmething that we have
done for properties where we have negotiated entry permts
with the property owners' perm ssion which is why we have
our real estate representative out there to make sure we're
coordinating with the property owner.

So an exanple of this would be if we went out into
the field to do a clearance survey and the contractor
identified overhead |lines, power |lines that nmaybe we
couldn't identify without being in the field that pose a
safety risk for their equipnment, in that case they m ght
have to adjust the site. But when we're adjusting the site,

we want to make sure that we're not noving it closer to any

Page 76

Veritext Lega Solutions
866 299-5127




© 00 N o o b~ w N PP

N NN NN NN NDNR R R R RB RB R R R
©® N o O h W N R O © 0 N O 0o M W N P O

ot her known resources. So we wouldn't, for exanple, want to
nmove it closer to a known archeol ogi cal resource, so that's
why everybody is out there altogether.

Q You nentioned that these surveys had a relationship
to the mtigation neasures for the initial study and
negati ve declaration. Can you describe that?

A. Sure. So the surveys, the preconstruction site
cl earance surveys are a comm tnent from our 2020 initial
study mitigated negative declaration. W have adopted a
revised 2023 mitigation nonitoring and reporting program
but that was -- the only changes that were nmade were to
clarify two subneasures of Mtigation Measure Bio 1.

So these clarifications include for Bio 1B, we have
defi ned what "nearby" nmeans for aquatic resources. And then
for Mtigation Measure Bio 1D, we have provided a nore clear
connection between what is a general commtnment to do
surveys to the nore detail ed species specific mtigation
measur es.

But both of these clarifications do not affect or
change in any substantial way the way we've been
i npl ementing the nmeasures.

Q Okay. And you nentioned that this activity takes
pl ace two weeks prior to the geotechnical or whatever field
activities are going on, field investigations, but is there
any kind of seasonal considerations or species
consi derations that determ ne when you do these presite
cl earances?

A. Yes. Like |I nentioned before, so generally we go
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out two weeks prior to do the site clearance surveys, but if
we are within the nesting bird season, we may al so have to
go out and do additional surveys within 72 hours of the
fieldwork to nake sure that nests haven't been built in that
time period.

And at that point in tinme what we m ght have to do
is if a nest has noved into the area, we m ght have to
adjust the site at that point in time to mnimze and avoid
i npacts to that resource.

Q Can you discuss what kind of tinme is required to

conduct these surveys once you're on the site, please.

A. Yes. So typically the initial site survey is maybe
about a day of coordination. It will vary depending on how
many soil investigations are proposed on a property. O if

the site needed to be adjusted, so how many different
| ocati ons are surveyed.

But then as | nentioned before, there may be a
requirenment to do additional surveys |like the 72-hour
nesting bird survey. So that would take an additi onal
survey visit, although that one would require | ess people
and |ikely take maybe | ess -- maybe about a half a day. And
if at that point in time, as | nentioned, you know, a new
resource is identified and they have to adjust the site
again, then -- or for the first tine, then at that point the
whol e group nay need to go out to the site again to do an
additional survey. So | think that is why we proposed I
believe it's four days for a site clearance survey in the

order.
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Q And that four days would include any return visits,

| ast m nute adjustnents, and --

A. Yes.
Q -- reinspections essentially; right?
A. Yes.

Q Okay. Depending on the conditions that you actually
find once you get there?

A. Yes.

Q Okay. Have you reviewed the Court's April 2022
order permtting entry?

A. Yes.

Q And are you famliar with Attachment B, the scope of
work for all activities?

A Yes.

Q Are the proposed activities in this cycle of entry
orders sought, are they the sanme activities as the previous
scope of work?

A Yes, with the exception of the dip netting and
seines. That was described in the 2017 order. And so what
we're proposing is to add back in a couple sentences from
t hat order regarding the nets and seines for -- specifically
for appropriate habitat for California tiger sal amander and
California red-1egged frog back into the order at the bottom
of Section C1.

Q Okay. So the -- the | anguage concerning the
sal amander and frog was already in the 2017 entry order; is
is that what you're saying?

A. (Nods head.)
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Q And it was taken out |ast time, but you want to put
it back in; is that correct?

A. Yes.

Q Okay. Have you reviewed the general conditions in
Attachnment C and the special conditions in Attachnent D from
the last entry order?

A Yes.

Q Are the sanme or simlar ternms and conditions sought
for the current round of environmental studies?

A. Yes.

Q The general terms of Attachment C, are those the
sanme proposed for the current round in terns of the
envi ronnent al surveys?

A. Yes.

Q Al'l right. Specifically the provisions for |and
owner confidentiality over survey results or study results,

are those the same?

A Yes.

Q The limtations on recordi ng?

A. Yes.

Q The limtations on disturbance of the site vehicles

flaggi ng markers and so forth, is that the sanme?

A Yes.

Q Al right. Are there any other changes that you
know about ?

A. | believe Al Davis will be tal king about sone
changes to the timng of when the soil investigation data

report may be released, but | don't know about that.
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Q Okay. And the special conditions of Attachnment D
are they the sane proposed for these entries?

A. Yes.

Q Including the date and tine |imtations of
subsection A?

A Yes.

Q The maxi num days and personnel at the site,
subsection F?

A Yes.

Q Limtations on activities affecting the hunting
| ands, | evees, structures, conservation areas, those of
subsection B, G H, and I?

A Yes.

Q Okay. What -- in the broader sense, what is the
pur pose of the studies and surveys that you're doing?

A. So the purpose of the soil investigation project is
to determ ne the conposition, |ocation, and geotechni cal
properties of soils commonly found in the Delta which would
inform Del ta Conveyance Project environnmental analysis,
design and consi deration of alternatives, but would al so
i ncrease DWR s overall understanding of the Delta geol ogy.

The purpose for the environmental surveys is to
support Delta Conveyance Project planning, which is to --
Delta Conveyance Project planning to protect water supply,
reliability of the State Water Project, address climte
change and sea level rise inpacts on State Water Project
wat er supplies, and m nimze potential disruptions to State

Wat er Project supply due to seismc risk and provide
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operational flexibility to inprove aquatic conditions in the
Del t a.

MR. SM TH. Thank you very nuch. That's all | have,
Your Honor. Thank you.

THE COURT: Cross-exam nation?

MR. KEELI NG  Your Honor, nmay we have five nm nutes?

THE COURT: Yes.

MR. KEELI NG  Thank you.

Thank you, Your Honor. We have no questions for
this w tness.

THE COURT: W tness can be excused.

Pl ease call your next w tness.

MS. GARSKE: Yes, Your Honor. DWR will be calling
M. Al Davis. And ny colleague, M. Gasbarro, will be
handl i ng the direct exam nation.

THE COURT: Thank you.

THE CLERK: Can | have you stop there and raise your
ri ght hand.

ALLAN DAVI S,
called as a witness on behalf of the Petitioner, being first
duly sworn, was exam ned and testified as foll ows:

THE W TNESS: | do.

THE CLERK: Thank you. Go ahead and take a seat in
the witness stand. Once you're situated, please state and
spell your first and | ast nanme for the record.

THE WTNESS: Ckay. MW -- is this the one that's

wor ki ng? That one don't sound |ike nothing. Maybe it's
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this one. Sorry, Your Honor.

My nane is Allan Davis, A-L-L-A-N D-A-V-I-8S.

DI RECT EXAM NATI ON
BY MR GASBARRO
Q Thank you, M. Davis. Where are you currently
enpl oyed, M. Davis?

A | amcurrently enployed at the Departnent of Water
Resour ces.
Q And how | ong have you worked for the Departnent of

Wat er Resources?

A. | have worked for the Departnent of Water Resources
for over 33 years.

Q And what is your professional background and your
responsibilities with the Departnent of Water Resources?

A Currently I'ma supervising right of way agent with
t he Departnent of Water Resources. Those responsibilities
i ncl ude planni ng, organizing, and directing the work
activities of subordinate right of way agents.

| al so have budgeting responsibilities to ensure

t hat the necessary resources are avail able for each
i ndi vi dual program

Q Okay. And can you pl ease provide a brief summary of
your professional experience as it relates to these
precondemati on entries?

A Yes. | have perforned the eval uations throughout
the whole entire State of California including Sacranmento,

San Joaquin, Contra Costa, and Al aneda counties. | have
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al so provi ded probabl e damages anounts associated with each
entry order throughout the State as well.

Q And can you descri be generally what your experience
has been with the Department of Water Resources Conveyance
Project over tinme?

A. Yes. In 2008 | was nade a part of the conveyance
managenment teamw th oversight responsibilities as it
relates to all real estate activities. | also had to work
in coordination with our |egal office, executive program
envi ronnment al engi neering, as well as public outreach. One
of our initial assignments was to secure tenporary entry
permts to allow various surveys and studies on nultiple
properties.

If we were unsuccessful in obtaining the owner's
perm ssion, then we work with our legal office and the
Attorney General's Ofice to secure court-ordered entry. |If
that was the case, we provide the Attorney General's Ofice
with all the necessary information and docunentation.

In 2010, the Court granted our environnmental entry
order, but denied our geotechnical soil exploration entry
order. That issue has since been resolved and the Court has
i ssued a geotechnical entry order both in 2017 and 2022.

Q And did you testify in support of the June 2017
entry petitions?

A Yes, | did.

Q And are you generally famliar with the June 2017
entry order and its general and special terns and

condi ti ons?
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A. Yes, | am

Q And for the February 2022 entry petitions, did you
testify in support of those?

A Yes, | did.

Q And are you famliar with the April 2022 entry order
and its general and special ternms and conditions?

A Yes.

Q Can you generally describe to the Court your duties
and responsibilities as they relate to DAWR s current request
for precondemmation entries?

A My basic responsibilities as they relate to these
i ndi vidual entry orders, ny responsibility is to work with
our geotechnical teans as well as our environnental folks to
make a determ nation on which properties they feel are
necessity for this particular entry order.

Al ong those sanme lines | need to ensure that the
appropriate resources are available, and | guess in a
nutshell, | would say that |I'm DWR' s point of contact or
poi nt person for these entry orders.

Q Okay. So does that nmean you were involved with the
i npl ementati on of the geotechnical entries that were
authorized by the April 2022 entry order?

A. Yes.

Q Can you -- excuse nme. Can you generally describe
for the Court what those duties and responsibilities were as
they related to the inplenentation of the entries done
pursuant to the April 2022 entry order?

A. Yes. Once we received the entry order, as |I've
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stated again, | had to work with our environnmental and our
geotechnical teamas well as our drilling contractor to
devel op a schedule. Once that schedul e was devel oped, |
sent out a letter to all property owners notifying them when
we were going to be on their property performng the site
cl earance activities, as well as when our drilling and
envi ronnmental activities would comence.

| would -- either nyself or ny staff would be
present at the site clearance activities as well as the
first day of commencenent of any activities on any
i ndi vi dual piece of property. And either nyself or staff
was al so avail able once the activities had been conpl et ed.
An inspection was done on the -- on each individual piece of
property to ensure that the property was in as close
condition as it was when we previously arrived.

Once | was satisfied with those inspections, then |
sent out a letter to those individual property owners
noti fying themthat DWR had conpleted all of this activity
for their individual piece of property.

Q So were these duties and responsibilities that you
just described substantially the sane as your
responsibilities in the 2017 entry?

A. Yes, they were.

Q And ot her than what you've just testified to, do you
have any other duties as they relate to the currently
proposed Delta Conveyance Project?

A. Well, yes. Fortunately or unfortunately | have to

wear nmultiple hats. And so, again, sonetinmes | have to
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provi de real estate oversight for sonme of the -- ny right of
way subordinates that are working on this particular
proj ect.
Also | have responsibilities in working w th, again,

our | egal office program our program executive,
engi neering, environnmental and public outreach to support
our overall objective which is project inplenentation.

Q Okay. So are you generally famliar with the 16

entry petitions that are the subject of these hearings

t oday?
A Yes.
Q And are you famliar with the declarations and the

testinmony of M. Andrew Finney as they relate to these 16
entry petitions?

A. Yes.

Q And are you famliar with the declarations and the
testinony of Ms. Katherine Marquez as they relate to these
16 entry petitions?

A. Yes.

Q Did you review both of their declarations to prepare
your declaration in support of the 16 entry petitions?

A. Yes.

Q And did you review their declarations to prepare for
your testinony here today?

A Yes.

Q So, M. Davis, I'd like to talk about the types of
entries that will take place during this -- during these

entries. So based on that understandi ng, what types of
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activities are DWR currently requesting entries for?

A. DWR is requesting entry in a couple of categories.
One category is access only. Another category is
environmental . Another category is soil exploration
activities. And on sone of those parcels there's a

conmbi nation of those activities that | just described.

Q So nore than one activity can take place on a single
property?

A That is correct.

Q Okay. So let's start with access. Wat's your

general understandi ng of what an access only entry invol ves?

A. Basically access only entry is to allow us to
basically transverse the property. W're tal king about
egress and ingress that allows us to get to a | ocation where
the activities that | just described will be perforned.

Q And wi Il any geotechnical activities take place on
access only parcel s?

A No, they will not.

Q And what is your understanding of the time needed to
access only properties? So how much tinme is involved?

A. It depends on which activity we're referring to. |If
we're referring to geotechnical soil exploration, there's a
time allotnment for that activity. And if we're talking
about environmental only, there's a tinme allotnment for that
as well.

Q And what is your understandi ng of the type of
equi pment that will be traversing over these access only

properties?
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A. Well, as we've heard testinmony from M. Finney, he's
nore knowl edgeable than | am but ny general understandi ng
is that you have a drill rig, you have sonme support
equi pment, which primarily includes sonetines water barrels,
and nost inportantly a Porta Potty. And also staff vehicles
that generally consist of vehicles and |ight trucks.

Q Ckay. So it's essential the equi pnent that you
woul d need specifically for the other types of entries,
envi ronnment al or geotechnical entries?

A Well, no, that's just exclusively for our soi
exploration activities. Environnmental, as Ms. Marquez has
stated, they have different equipnent.

Q Okay. So let's nove on to environnmental entries.

Have you observed an environnental entry or environnmenta

study with this -- in the past?
A Yes, | have.
Q And what is your general understandi ng of what an

envi ronmental entry entails?

A Basically it's a pedestrian survey where staff wal ks
around and takes photographs and categorizes and catal ogs
various different plant and ani mal species.

Q And what is your understanding of the tinme needed to
performthe environnental entries?

A Again it varies depending on the type of surveys and
studies to be perforned.

Q And what are the equi pnment and personne
requi renents for an environnental entry based on your

under st andi ng?
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A. Based on ny understanding, it's primarily a canmera
and sone other ancillary equipnment. And again, M. Mrquez
has testified to the types of equi pnment that are needed for
envi ronnment al surveys.

Q Ckay. And based on your understanding, are these
activities substantially the same as they were in the Apri
2022 entry order?

A. Yes.

Q Are there any differences between this entry and the
2022 entry? Entries?

A Can you repeat the question?

Q Are there any differences in the environnental entry
activities between this entry and the April 2022 entries?

A. Yes. | believe Ms. Marquez testified that there
were sone additional surveys regarding anphi bi ans.

Q Okay. Does that change the anmount of probable
damages you woul d recomend?

A No, it does not.

Q Okay. So let's nmove on to the geotechnical entries.
Have you personally observed a geotechnical entry including
a cone penetroneter test or CPT?

A Yes, | have.

Q And a soil boring?

A. Yes, | have.

Q So based on your understandi ng, what does a
geotechnical entry for a CPT require or what does that type
of entry entail?

A. | think in M. Finney's testinony he described both
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the CPT and the drill hole activities. M interpretation
and understanding is that a CPT is just a general, for |ack
of a better term rod that is driven into the soil to
determ ne nost of the tinme pressures at various |evels and
al so shear velocity.

As far as the soil exploration is concerned, it's a
slight difference because we're collecting soil sanples at
vari ous dept hs.

Q And for the CPT, what is your understanding of how

much tinme that will require?
A General ly speaking, it can take up to two days.
Q And for a soil boring?
A For a soil boring, it can take up to 11 days.
Q Ckay. So based on your experience with the prior
entry orders, is it your understanding -- is it your

under standi ng that the nature of the present activities does
not differ fromwhat DWR did under the April 2022 entry
order?

A. No, they do not.

Q Was the sanme amount of tine for the soil borings and
CPTs al l owed under the April 2022 entry order?

A Yes, it was.

Q And what is your general understanding of the type
of equi pnent that's needed for a soil boring or a CPT site?

A Like | stated earlier, generally there's just a
drill rig, other support and ancillary equi pnment |ike water
barrel s and water devices, and then support vehicles as well

as staff vehicles that include sedans and |ight trucks and
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also a Porta Potty.

Q So for both the CPT and the soil borings, was this
the same type of equi pnment that was used during the Apri
2022 entries?

A That is correct.

Q And ot her than what you've just described for the
soil borings and the CPTs and the environnental entries and
access only parcels, based on your understanding is DWR

seeking to access the property to perform any other type of

activity?
A No, we're not.
Q So did you prepare declarations in support of each

of these 16 entry petitions?

A Yes, | did.

Q And can you descri be what you did to prepare your
decl arations?

A Basically | reviewed Ms. Marquez's declaration, M.
Finney's declaration. | reviewed the statute and DWR s
scope of work, and then |I also | ooked at Google Maps and
some G S information

Q And general ly speaking, what is included in your
decl arati on?

A. In nmy declaration it primarily discusses ny overal
experience and how | valued or how | arrived at the
determ nati on of the probabl e danages anount.

Q And you testified earlier that you were famliar
with the June 2017 and the April 2022 entry orders; correct?

A. That is correct.
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Q And that you were famliar with the inplenentation
of those entries; correct?

A. That is correct.

Q How woul d you generally describe the entries that
wer e conducted pursuant prior to the June 2017 entry order?

A Well, they were primarily uneventful. All the
activities were handled in a very businesslike and
pr of essi onal manner.

Al t hough again we |like to be perfect, but we had a
damage that occurred on one individual piece of property.
Qur drill rig created sone ruts along the access road.

i medi ately contacted that individual property owner and we
were able to work out agreenment w thout that individual
property owner petitioning the Court for a release of the
pr obabl e damages that had been deposited.

Q And how woul d you generally describe the entries
t hat were conducted pursuant to the April 2022 entry order?

A Basically the same, uneventful. To date | have not
received any inquiries or calls fromany property owner
tal ki ng about danages to their individual piece of property.

Q Ckay. So based on your experience with the Apri
2022 entry order, were the general and special terns
associated with that entry order workable for DWR?

A Yes, they were.

Q I s DWR suggesting any changes for this current entry
order that differ fromthe April 2022 entry order?

A Yes, we are.

Q And can you descri be what that change is?
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A. The change is that a property owner can request the
soil exploration information/report once -- let me back up.
The property owners can request the information, and
we had allocated 60 days. The challenge that we have is
that 60 has turned out to be not enough. W have to coll ect
the sanple, send themto the lab, the Iab has to anal yze,
review them and prepare a report which cones back to the
Departnment. The Departnent has to review and anal yze and
evaluate the information, and then a report is conpleted.
Primarily with all the activities that we have going
on at one tinme, it was very difficult to be able to conply
with the 60 days; therefore, in order for us to acconmodate
the property owner's request, we're asking for 150 days.
Q Ckay. Thank you for that explanation
So noving onto the specifics about the parcels, are
you famliar with the properties where precondemation is
currently being sought?
A Yes, | am
Q And how are you famliar with the nature of the
properties that are currently at issue here today?
A. ' mbasically famliar with those individual
properties, as | attenpted to performsite visits for each

one of the individual properties. Unfortunately, it was

very difficult to, what | call, boots on the ground on each
one of those individual pieces of property. |In order for ne
to do that, I would be trespassing.

So | was able to observe sone of those properties

frompublic roads. | also | ooked at, you know, Google Maps,
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and DWR s basic scope of work again and | also reviewed the
statut e agai n.

Q Ckay. So generally speaking what are the current
| and uses for the 16 parcels?

A. They're primarily agricultural.

Q And are there any other commercial or industria
activities on these 16?

A Not that |'m aware of.

Q And in your declaration did you set out the anmounts
of probabl e conpensation that the Departnment of Water
Resources is recommendi ng for each of these 16 parcel s?

A Yes, | did.

Q And ot her than what we just discussed and your
previ ous testinony, what docunments did you review in
preparation to propose those anpunts?

A Again, | reviewed the statute. | reviewed DWR s
scope of work. | reviewed the aerial photography, and then
| also sort of, you know, relied on ny experience as | have
prepared probabl e damages agai n throughout the whole entire
state of California.

Q So in recommendi ng the anpunts, did you take into
consi deration the scope of work that was being perfornmed on
each parcel ?

A. Yes, | did.

Q And did you take into consideration the nature of
the properties or the parcel s?

A Yes, | did.

Q And did you take into consideration the approximte
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ampunt of tinme needed on each parcel or being requested on
each parcel ?

A Yes, | did.

Q And did you factor in or take into consideration the
type of equipnent that may be needed on each parcel ?

A. Yes, | did.

Q And did you take into consideration the nunber of
personnel DWR -- did you take into consideration the nunmber
of drilling personnel or DWR personnel that may be required

on each parcel ?

A Yes, | did.

Q You testified that you prepared your declaration and
that you reviewed themin preparation for your testinmony
today. Do the ampbunts of probable conpensation differ from
parcel to parcel based on the considerations we just
di scussed?

A Yes, they do.

MR. GASBARRO. May | approach to --

THE COURT: Yes.

THE CLERK: Marked as Exhibit 6.

(Petitioner's Exhibit No. 6 marked for

I dentification.)

MR. GASBARRO. And this is the same information as
Exhi bit 5, but organized by activity versus by encounter.
May | approach the wi tness?

THE COURT: Yes.

MR. GASBARRO. Q So, M. Davis, what does the

docunent you have in front of you represent?
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A The docunment in front of nme sort of summarizes the
activities and the determ nation of probable damages that |
put forth in my decl aration.

Q And was it prepared at your dec- -- at your

direction in preparation for your testinony today?

A. Yes, it was.

Q And are you using this to refresh your recollection
t oday?

A Yes, | am

Q Does it accurately reflect the informtion contained

in your declaration just in a sunmary fornf

A. Yes, for the nost part. One of the different
changes is for access only parcels. There's a difference in
t he anounts.

Q Okay. We'll cone back to that. Could you generally
descri be for the Court how you categorized the type of
entries and the amounts of probabl e conpensation?

A Okay. Based upon this summary sheet, and again as |
stated earlier, we have access only, we have access
geot echnical, we have environmental and geotechnical, and we
have geotechnical only.

Q So starting with the access only parcels, could you
pl ease identify for the Court the parcels and the amount of
pr obabl e conpensati on you proposed for each parcel ?

A Okay. How would you like for me to present this?
Wuld you like for ne to present it on the owner's nanme or
t he DPCN nunber, or how would you |like for ne to address

t hat ?
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Q Coul d you read the owner's nane, the DCPN nunber,
and the amount of probabl e conpensation for each of the
access only parcel s?

A Okay. Thank you. First of all we have Snodgrass
Lake, DCPN SAC-0208, and the probabl e danages anmount is
$500.

Then we have Reclamation District 2037, which sone
fol ks know as Rindge Tract |sland Bridge. The anount of
conpensation for themis $500.

And then we have Jack Kline Trust Partnership, DCPN
nunber SJC-0159C, and that ampunt is also $500.

Q Okay. Were any of the ampbunts changed or altered

since the tinme you prepared and filed your declarations?

A. Yes. These three access only parcels have been
changed.
Q And what is the basis for the reduced amount of

pr obabl e conpensati on?

A. After going back and | ooking at previous entry
orders and again the scope of work and | ooking at the
statute, | nmade the determ nation that $500 for access only
parcel s was appropri ate.

Q And does your testinmony here today in conbination
with your declarations reflect your estimtion of the
proposed amounts of probable conpensation for each of these

three parcel s?

A Yes.
Q Okay. So nove on to the next category, access and
geotechnical. Could you please identify the parcels by the
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owner's nane and the DCPN map nunber and the anount of
pr obabl e conpensati on you proposed.

A. Yes. | have the Ishizuka Famly Trust, SJC-0476B.
The anmount of conpensation is $3500.

Next | have San Joaquin Delta Farnms, DCPN number
SJC-0600. The anmount of probabl e conpensation, also $3500.

Q And were either of these anmpbunts changed or altered
since the tinme you prepared and filed your declarations?

A No, they were not.

Q And does your testinony here today in conbination
with your declaration reflect your estimation of the
proposed anounts of probable conpensation for these two
parcel s?

A. Yes, they do.

Q So noving onto the third category, environnmental and
geotechnical, can you identify for the Court the parcels by
t he owner's nane, the DCPN nunber, and the anount of
pr obabl e conpensati on you proposed?

A. Ckay. Yes. We have Peggy Moore, Christopher A
Castell o, and Annamarie E. Castell o, DCPN nunber ALA-2877A,
and the amount of probabl e conpensation is $3500.

The next one is Bradford E. Nyman and Kristi J.
Nyman, Trustees, DCPN number SJC-0207. The anmount of
probabl e conpensation, $3500.
The next one is Ri pken Hone Ranch, DCPN nunber
SJC-3393A. The amount of probabl e conpensation is $3500.
Q Are the amounts of probabl e conpensation for those

t hree parcels the same anmobunts you included in your
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decl arati on?

A. Yes, they are.

Q And does your testinony here today in conbination
with your declarations reflect your estimtion of the
proposed anmobunts of probable conpensation --

A Yes.

Q -- for parcels for those environnental and
geotechnical activities?

A Yes, they do.

Q Okay. So for the final category, and I know there's
a few For geotechnical only parcels, can you identify the
parcels by the owner's nane, the DCPN nunmber, and identify
t he amount of probabl e conpensati on you proposed?

A. Yes. The first one here is Mary Perry, DCPN nunmber
CCC-0220. The amount of probabl e damages is $3500.

The next one is Byron Mountain Farns, number
CCC-4371. The amount of probabl e damages is $3500.

The next one is Byron Properties, number CCC-0385.
The amount of probabl e conpensation is $3500.

Then we have Jackie Tarleton and Anna Tarl et on,
husband and w fe, nunber SAC-4372. Amount of probable
conmpensation, $3500.

The next one -- |'ve got to keep this straight. The
next one is Robert Silveira and Maria Bispo-Silveira, nunber
SAC-0270. Amount of conpensation, $3500.

The next one is Richard G Klein, nunmber SJC-0495.
Anmount of conpensation, $3500.

The next owner is Rindge Tract Partners, nunber
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SJC-0587 -- excuse ne -- 89. The amount of probable
conpensation i s $3500.

And then the | ast one, Passaglia -- hopefully I
didn't butcher that property owner's name -- nunber
SJC-0217. Anmount of probabl e conpensation, $3500.

Q Okay. So are those anmounts you just described the
same anounts that are included in your declarations?

A. Yes, they are.

Q And does your testinmony here today in conbination
with your declarations reflect your estimtion of the
proposed anounts of probabl e conpensation for parcels where
there's geotechnical entries only?

A Yes, they do.

Q So -- excuse ne. So | have one final group of
guestions. And | believe M. Finney and Ms. Marquez
nmentioned it, but are there some changes to the drill site
| ocations identified in the maps attached to your
decl arations?

A Yes, there has been one nodification and that's on
the Castello parcel. The access roads that go along the
side of the canal are sonewhat narrow and there was concerns
about the drill rig going down the actual access road and
the ability of the driver and the assistant to safely get
out of the vehicle.

The other thing is that when you access that
i ndi vi dual piece of property, you have to go a little bit of
a di stance before you would be able to see the drill rig and

that vehicle would not be able to turn around. That vehicl e
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woul d have to back all the way up. And so for safety
concerns, we worked corroboratively together to rel ocate
that particular |ocation.
Q Okay. | -- may | approach to show the w tness
Exhibit 5 which is already entered?
THE COURT: Yes. Just to be clear, | don't know
that it's been entered, but --
MR. GASBARRO. Sorry.
THE COURT: -- it's been nunbered for
i dentification.
MR. GASBARRO  Mar ked.
Q So is this -- sorry. 1Is what you're holding in
front of you the map for the Moore/ Castell o property?
A Yes, it is.
Q And can you read the map nunber?

A The map number is ALA-2877A.

Q And ny final question is could you just confirmthe
primary reason for noving the drill site was related to
safety?

A That is correct.

MR. GASBARRO: All right. | have no further

questions. Thank you, M. Davis.
THE COURT: You're wel cone.
MR. KEELI NG May we have a nonment, Your Honor?
THE COURT: Yes, uh-huh.
MR. KEELI NG  Thank you.
Your Honor, we have no questions of this wtness.

THE COURT: Al right. This witness can be excused.
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MS. GARSKE: Yes. Your Honor, those are all the
wi tnesses that the Departnent of Water Resources has.

THE COURT: All right. So you rest?

MS. GARSKE: Yes, Your Honor. O | should say --

| " msorry. Before | rest -- | spoke too soon.
THE COURT: Go ahead.
MS. GARSKE: | apologize. W did have a few

housekeepi ng i ssues that | don't know if nowis the
appropriate tinme to address with the Court. It's dealing
with the actual 16 entry petitions thenselves with all the
supporting docunents that have been filed in all the various
counties and how we have binders for everyone with
everything in them W are requesting to take judici al
notice of all of themin lieu of filing every single |ast

pi ece of paper. It's quite a bit of paper. So we weren't
sure how the Court really would |ike us to handle that.

THE COURT: Well, before we get to that, let ne ask
you a few housekeepi ng questions related to the evidence.
Are you noving to enter each of these exhibits into
evi dence?

MS. GARSKE: Yes, Your Honor

THE COURT: |Is there any objection?

MR. KEELI NG  Subject to two adjustnents, no.

MS. GARSKE: And, I'msorry, | think I know which
two adjustnments they are. Regarding the wildlife surveys
t hat were not ed.

MR. NOVMELLINI: Yeah. Dante Nonellini, Jr. Exhibit

4 and Exhibit 6 ook simlar. They are kind of just an
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order of a different arrangenent, but both of these have

| eft out sone of the environnental activities. Exhibit 2
shows five environmental activity sites and these charts

only show three. So just --

MS. GARSKE: Yes. | can address that, Your Honor.
It was inadvertently left off of our Exhibit 4. Just for
ease, ease of reference, Mary Perry, which is CCC-0220, it
says environnmental activities NN AL That's inaccurate. That
was a wildlife survey for the --

THE COURT: \Where are you reading fronf

MS. GARSKE: From Exhibit 4, Your Honor.

THE COURT: All right. Go ahead. Start again.

MS. GARSKE: Yes. Sure. Absolutely. So again,
just picked 4 because it seened the easiest. 1In the Contra
Costa County section, the second colum down, Mary Perry is
the owner's nane. The reference nunber is CCC-022. And
over in the -- under the environnmental activities, it
i nadvertently says N A or meani ng nonapplicabl e, but per the
testify of Ms. Marquez, that would be a wildlife survey.

Simlarly in Contra Costa County for Byron Mountain
Farms, Inc. which is reference CCC-4371, that too would be
an environnental wildlife survey as well. So as | said,
those were inadvertently m slabelled on Exhibit 4.

THE COURT: Pl ease finish, M. Nomellini

MR. NOMELLINI: Dante Nonellini, Jr. A
substantially simlar chart to Exhibit 4 has been marked as
Exhibit 6, so the sanme two adjustnments need to be nmade to

Exhi bit 6.
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MS. GARSKE: Yes. Exhibit 6, Your Honor, differs
only in that it was sort of reshuffled to be grouped by
category of type of entry as opposed to county. So ny
statenment regarding the two changes would apply to Exhibit 6
as it would apply to Exhibit 4, correct.

THE COURT: M. Nonellini, anything el se?

MR, NOMVELLINI: No, Your Honor.

THE COURT: Any objections to these being adnmtted
into evidence?

MR. KEELI NG No.

MR, NOMVELLINI: No, Your Honor.

THE COURT: All right. They'Il be admtted into
evi dence.

(Petitioner's Exhibit Nos. 1-6 received into

evi dence.)

THE COURT: There was reference during the testinony
to declarations that the parties had submtted to the court
in different docunments. | assune those are not being
entered into evidence.

M5. GARSKE: Well, that's what we would like to
address with Your Honor. W were going to, for ease of the
Court, is just to request judicial notice of those entry
petitions with the supporting declarations. |It's quite --
it's quite large, the binder. Again because we had to file
these in each individual county, they're not technically in
this coordi nated proceeding as filings per se, but we do
have copies of all of themif it's easiest for the Court to

just take judicial notice of them
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We do have charts with all the correspondi ng, you
know, i ndividual county case nunbers. It's a |ot of
docunents and we didn't want to burden the Court or the
clerks with actually filing them

So whi chever the Court would prefer. And those were
sanple -- the sanple declarations were also attached when we
did a supplenental declaration, M. Smth, to our
coordi nation petition.

THE COURT: Well, | guess | would |like to hear from
M. Nonellini, but I"'ma little confused about how the Court
can take judicial notice of a declaration. A declaration is
hear say.

But what's your position, M. Nonellini?

MR. NOMVELLINI: If they're talking about this stack
of pleadings that were filed in various counties for each 16
actions, we accept themas they are. |I'mgoing to differ to
my esteened col | eague here, M. Keeling.

MR. KEELING Well, | interpret this really as a
request for judicial notice of the attached docunents, not
to the narrative in the declaration. And if I'mright about
that, then we do not have an objection.

MS. GARSKE: (Nods head.)

THE COURT: So you're not asking the Court to pay
any attention to the actual substance of the declaration,
but merely the docunents that are contained as exhibits.

MS. GARSKE: Correct, Your Honor, that they were in
fact filed in these courts. The testinony that we have

t oday woul d supplant that, so yes.
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THE COURT: Okay. So you have no objection?

MR. KEELING  No, Your Honor. And we're in a
simlar spot. W have three declarations, the declarations
of January 3, 2023, January 31, 2023, February 10, 2023.
Those are all M. Nonellini, Jr.'s declarations with
docunments attached. And rather than flood the Court with
nmore, yet nore copies, we, subject to a better idea fromthe
Court, we would sinply request that the Court for purposes
of trial take judicial notice not of the declarations
t hensel ves, but of the docunents attached to those three.
And | don't know if DWR has any objections to that.

MS. GARSKE: No, Your Honor.

THE COURT: We're going to take our afternoon break

in about 20 m nutes to 3:00. |If folks can conme back five
m nutes to 3:00, that will give us about 15 m nutes and
we're going to be -- but before | do that, assum ng we can

figure out how these docunents are comng in, do you have
anything else that you're going to present today?

MR. KEELING | don't believe so. W're mndful of
Your Honor's initial coments about supplenental briefing on
Wat er Code 250, 11580 issues, so | don't believe we have
anyt hi ng t oday.

THE COURT: Let's go off the record.

(O f the record.)

THE COURT: Back on the record. Let's everybody
cone back at 3:00 o'clock and we'll figure this out.

(Recess from2:38 p.m to 3:00 p.m)

THE COURT: | have a proposal for you. W're back
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on the record. That the Court accept the binder and the
declarations with the exhibits as an exhibit as appropriate
for each side. The Court won't accept the information
contained in the declarations because it's hearsay, but wll
accept the declarations as limted for the purposes of
verifying the docunents that are attached thereto.

So the Court will accept the information, the
docunents presented by each side as an exhibit. The Court
will review the docunents, and once a decision is made, the
Court will return the docunents to each side with an order
that the docunents have to be preserved in case someone
wants to file an appeal and those docunents can be presented
to the Court of Appeal so the Court of Appeals will know
what it was that | relied upon in making ny decision.

So that's step one. Does -- any questions about any
of that? Any objections to any of that?

MS. GARSKE: No, Your Honor.

MR. KEELI NG  None, Your Honor.

THE COURT: So what | would like is for the parties
to submt a stipulation designating the docunents that are
attached to the respective declarations and to describe in
sufficient detail what the docunment is again so the Court of
Appeal would know what it was that | |ooked at. And frankly
not only the Court of Appeal, but as | said jokingly, when
|'"'mdead in ten years and you all are still fighting about
this, sonmeone needs to know what it is that the Court | ooked
at .

So that's that on the exhibits. Anything el se about
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t hat ?

MS. GARSKE: On the petitions, no, Your Honor. And
| think we have the -- we have a binder. W provided a
courtesy copy to counsel. And then we have a copy for the
Court that we can use as an exhibit, and then we have one
for ourselves, so -- and we can mark it as Exhibit, | guess,
7.

THE COURT: So do you have one copy for the Court?

MS. GARSKE: Correct, yes, with all the --
everything, all the docunents in there.

THE COURT: Okay. 1'd like a stipulation by Friday.
Can it be done by Friday?

MS. GARSKE: Yes, Your Honor.

(Petitioner's Exhibit No. 7 marked for

identification and received into evidence.)

THE COURT: Anything else, M. Garske?

MS. GARSKE: We also will be -- I'mfiling our
declaration in support of our notice to the mneral right
hol ders. It's a declaration tal king about what we did and
all the newspaper articles that we placed our notices in to
those. And we were requested to provide notice of the
hearings to the mneral right owners, so we do have that
docunment ready that we can go ahead and file tonmorrow if
that's okay with the Court.

THE COURT: Okay. Anything el se?

MS. GARSKE: No.

THE COURT: M. Nonellini?

MR. NOMELLINI: You nentioned the potenti al
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suppl enental briefing.

THE COURT: Yeah, before | get to that,

l et me just

do one nore thing to clean this up. |I'minclined at this

point -- well, let's tal k about the briefing.

l'"'minclined

at this point to rule in favor of the petitioners on that

issue. I'msort of in the 51/49 percentage inclination, and

so | would appreciate further briefing.

But pending that further briefing, | think it nakes

sense for the Court to attenpt to put together

an order

along the lines of the April 2022 order. And ny proposal

for that is that I work on that tonorrow and that we get

t oget her Thursday nmorning. 1'll get it to you

| can, but we get together Thursday norning to

as quickly as

review it to

see if in your opinion | have m ssed anything or gotten

anything wong so that those changes can be nade before the

order actually goes out.

Any thoughts on that approach, M. Garske?

MS. GARSKE: No, Your Honor. That woul
THE COURT: M. Nonellini?
MR. NOMELLI NI : That sounds fine. W']|

d be fine.

| get

t oget her Thursday norning and go over the proposed entry

order.

THE COURT: All right. And if there's

anything in

particular that you think that needs to be a part of that,

if you would either email it to the Court or bring it with

you on Thursday norning so that we can | ook at

t hat .

Then if we're clear on all of that, then we just

need a briefing schedule for the Water Code sections. And
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let me just tell you very -- just give you sone thoughts on
the Water Code section. It seenms to nme that respondent

| andowners have rai sed an inportant point about whether or
not funding was required. And in my opinion it's pretty
clear that if funding is required, that it would not be
funding for the entire tunnel project, but as | believe it
was suggested by M. Nonellini, that a project can be
defined as an investigation so should there be approved
funding for a project like an investigation. So that's one
of the thoughts that | had as |I was going through this.

The other thought that | had is that while there is
sonme nmention of the |legislative history of Section 250 and
11580, | think that it would be much nore hel pful to the
Court to have sonme of the history that is post the Suprene
Court's decision in the water resources cases. And |I'm not
sure that that was as ful sone a discussion as or is
necessary for the Court in order to fully understand this
funding issue. So those are ny thoughts.

So with that in mnd, Ms. Garske, if you can tell ne
by when you can submit a brief on that issue.

MS. GARSKE: Oh, gosh. By next week. It's the end
of February.

THE COURT: Are you saying by February 28th?

MS. GARSKE: Certainly, yes.

THE COURT: M. Nonellini, your thoughts?

MR. NOMELLINI: Yes, February 28th would be fine,
but --

THE COURT: No. I'msorry. |In response to M.
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Garske. So if you need a week or | don't know how much tine
you need to respond.

MR. NOVELLINI: Okay. W'Ill file a responding
brief. Five days?

THE COURT: How about March 6th?

MR. NOMELLINI: That sounds fine.

THE COURT: And, Ms. Garske, you can file a reply by
March 97

MS. GARSKE: Okay.

THE COURT: All right. Anything else that we need
to tal k about before we come back on Thursday norning?

MR. NOVELLINI: If I could just clarify, you're
interested in some of the legislative history follow ng the
2016 property reserve case?

THE COURT: Well, I'"'minterested in your argunent
about fundi ng and whether or not --

MR. NOVELLI NI :  Ckay.

THE COURT: -- there has to be an approval and
funding. And what | found interesting about your argunent
is that as | understood your argunent, you' re not saying
that this funding, this approval on funding nust be for the
entire tunnel. |If that were your argunent, | would disagree
with you. But | understood your argunment to be that when
there is a substantial activity that is undertaken, that
that activity in and of itself can be a project.

So, for exanple, the investigation of whether or not
a tunnel is viable, that would -- that that could be a

project, and if it was a project would it need to be funded.
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| find that an interesting argunent.

MR. NOVELLI NI : Yeah. Ckay.

THE COURT: Working against that is the | anguage of
those two code sections and how the | egislature has
responded or not to the property reserve decision by the
Supreme Court. It seens to ne that both the | anguage of the
code sections you're citing as well as the |egislative
hi story m ght give the Court the answer to that question.
Does that make sense?

MR. NOMELLINI: Yeah. 1In ternms of Water Code 250
and 11580, |'m positive there's been no legislative activity
on those sections follow ng the 2016 property reserve. But
one of our big pitches is if there's a problemw th the
aut hori zati on and fundi ng, DWR should go to the |egislature
whose job is to nmake adjustnments when cases conme down and
they kind of rock the boat, the legislature cleans it up.

So one of our big pitches is the |egislature should
be the arena where these statutes get adjusted if there are
probl ems, but I'mpretty sure there's been no activity, yet
but there should be.

THE COURT: Well, | think you're right on that. |
think you're right that there have been no changes. And
that m ght be the answer to the question because it m ght be
that the legislature is just fine with the | anguage the way
it is, and if the legislature is fine with the |anguage just
the way it is, then that | think answers the question. So
action or inaction tells the Court, | think gives the Court

a lot of informtion.
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MR. KEELING It may -- this is Tom Keeling. It
may, Your Honor. For exanple, when the |egislature enacts
| egislation in the wake of judicial decisionmking, it is
presuned, this is a candor of statutory structure, it is
presumed to know what the courts have ruled. |'mnot so
sure that the other way around is accurate, where courts
make a decision and there's no | egislation presented to the
| egislature to respond to it. |'mnot sure there's a
presunption that the legislature in not doing anything is
maki ng a statenent about a judicial decision.

THE COURT: Well, the question then is if the
| egi sl ature | ooks at the code section or |ooks at the body
of code sections relating to this and decides not to do
anyt hi ng about the |anguage, it seenms to ne that does say
sonet hi ng.

MR. KEELING Well, the key is what do you nmean by
"l ooks at." Is there a record in the |egislature having
been asked to | ook at the statutes in the wake of the
property reserve decision. | think the answer is no.

THE COURT: Well, | don't knowif that's true. |If,
for exanple, the |egislature has not nmade any changes to
these particular statutes but has nade changes to ot her
statutes, neighboring statutes let me call them one could
infer that they | ooked at section X and said we're going to
change that one, |ooked at section Y and said that one is
just fine; we're not going to nake any changes. | don't
know t he answer to that. That's why you're attorneys. You

get to answer the questions.
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MR. KEELING Well, this is one of the reasons why
what the Supreme Court did in 2016 is so unusual. And they
said so. They, as you may recall what happened, and | think
this was alluded to in earlier testinony, Judge Ferrall was
presented with proposal for entrance in 2010 when this
deci sion began. In 2011 he issued two orders. The first
was an order allow ng the requested environnental entries.
We petitioned for wit of mandate which was granted.

The next order while that was pendi ng was an order
denying the request for geotech. DWR directly appeal ed
that. They didn't petition for mandate. That was a direct
appeal. The two were consolidated. The decision was -- a
very | engthy decision came out a couple years later with the
Justices descending word for word the sane as the majority.
The Court of Appeal affirnmed Judge Ferrall on his denial of
geotech and reversed himon granting the environmental
entry. Then, of course, it went to the Suprene Court. One
need to no nore have read the Justices' descent to know that
t hat woul d happen.

So it went to the Suprene Court, and the Suprenme
Court said, yes, Judge Ferrall, you were right about this
being a taking. Okay. And then in |ight of Jacobson, which
is alnost a hundred years old | guess at this point, you
can't do that under the precondemnation |egislature, but we
at the Supreme Court really thought it was creating two
different systens for taking so we're going to judicially
reform-- their words; not mne -- judicially reformthe

statute. We're not going to call research legislators in
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and have | egislative sessions. W're just going to reform
it.

That's fine, but one of the problens is that those
statutes did not exist and were not inplenented in isolation
fromliterally dozens of other statutes. And by saying
suddenly that you can have takes, take property under the
precondemati on entry statutes, they changed California
em nent domain |aw profoundly. | don't think -- | know you
didn't ask for extra briefing on that.

So to ny know edge, other than em nent domain
practitioners scratching their heads around the state from
all sides -- because | usually represent agencies. And when
it went back to the Court of Appeals, it got even nore
conmpl i cated because the Court of Appeals said now these are
takes. Now that you're taking property through the
precondemation entry statute, you couldn't do that before,
what's the issue. And of course the issue we raised was
this right to discovery. Gkay. Now you have a right to
di scovery in precondemati on which you never did before.

And that was just the beginning. There are other
dom noes that are going to fall. | don't believe the
| egi sl ature has ever been presented with as gnarly,
conplicated set of circunstances created by property
reserve.

THE COURT: Okay. Anything else, Ms. Garske?

MS. GARSKE: No, Your Honor. Wuld you |ike us at
10: 00 o' cl ock on Thursday?

THE COURT: No. | would like to get started
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earlier. W'|l|l start at 8:30 on Monday.

MS. GARSKE: 8:30. Thank you.

THE COURT: Anything el se?

MR. NOMVELLINI: No, Your Honor.

MS. GARSKE: No, Your Honor.

THE COURT: All right. Thank you very nuch. Court
IS in recess.

(Wher eupon, the proceedi ngs concluded at 3:22 p.m)
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28

STATE OF CALI FORNI A. )
COUNTY OF SAN JOAQUIN )

REPORTER S CERTI FI CATI ON OF RECORD AND
REPORTER' S DECLARATI ON PURSUANT TO CCP SECTI ON 237

|, KAREN A. AUFDERMAUR, CSR 10919, Pro Tenpore
Reporter of the Superior Court of the State of California,
do hereby certify:

That | was present in the Superior Court, County of
San Joaquin, State of California, at the hearing of the
above-entitled matter; that at said tinme and place, | took
down in shorthand notes all the testinony given and
proceedi ngs had; that | thereafter caused said shorthand
notes to be transcribed into | onghand typewriting by
conmput er - ai ded transcription, the above and foregoi ng being
a full, true, and correct transcript of all testinony taken
and proceedi ngs had.

| also do hereby declare under penalty of perjury
that all personal juror identifying information has been
redacted fromthe foregoing transcript pursuant to CCP
Section 237(a)(?2).

G}@M@MMW

KAREN A. AUFDERMAUR, CSR #10919
PRO TEMPORE REPORTER
CSR #10919
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California Code of Civil Procedure
Article 5. Transcript or Recording

Section 2025.520

(a) If the deposition testimony is
stenographically recorded, the deposition officer
shall send written notice to the deponent and to
all parties attending the deposition when the
Original transcript of the testimony for each
session of the deposition is available for reading,
correcting, and signing, unless the deponent and
the attending parties agree on the record that the
reading, correcting, and signing of the transcript
of the testimony will be waived or that the
reading, correcting, and signing of a transcript of
the testimony will take place after the entire
deposition has been concluded or at some other
specific time.

(b) For 30 days following each notice under
subdivision (a), unless the attending parties and
the deponent agree on the record or otherwise in
writing to a longer or shorter time period, the
deponent may change the form or the substance of
the answer to a question, and may either approve

the transcript of the deposition by signing it, or




refuse to approve the transcript by not signing it.

(c) Alternatively, within this same period, the
deponent may change the form or the substance of
the answer to any question and may approve oOr
refuse to approve the transcript by means of a
letter to the deposition officer signed by the
deponent which is mailed by certified or registered
mail with return receipt requested. A copy of that
letter shall be sent by first-class mail to all
parties attending the deposition.

(d) For good cause shown, the court may shorten
the 30-day period for making changes, approving, or
refusing to approve the transcript.

(e) The deposition officer shall indicate on the
original of the transcript, if the deponent has not
already done so at the office of the deposition
officer, any action taken by the deponent and
indicate on the original of the transcript, the
deponent's approval of, or failure or refusal to
approve, the transcript. The deposition officer
shall also notify in writing the parties attending
the deposition of any changes which the deponent
timely made in person.

(f) If the deponent fails or refuses to approve

the transcript within the allotted period, the




deposition shall be given the same effect as though
it had been approved, subject to any changes timely
made by the deponent.

(g) Notwithstanding subdivision (f), on a
seasonable motion to suppress the deposition,
accompanied by a meet and confer declaration under
Section 2016.040, the court may determine that the
reasons given for the failure or refusal to approve
the transcript require rejection of the deposition
in whole or in part.

(h) The court shall impose a monetary sanction
under Chapter 7 (commencing with Section 2023.010)
against any party, person, or attorney who
unsuccessfully makes or opposes a motion to
suppress a deposition under this section, unless
the court finds that the one subject to the
sanction acted with substantial justification or
that other circumstances make the imposition of the

sanction unjust.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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