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Introduction 

 

This Written Submission is submitted on behalf of the County of San Joaquin 

(“County”), Central Delta Water Agency (“CDWA”), and Local Agencies of the North Delta 

(“LAND”) (collectively “SJC et al.”) in support of its appeal filed on November 7, 2024. The 

following issues are addressed in this submission: 

 

1. Jurisdictional Issues 

2. Inconsistency with Coequal Goals 

3. Inconsistency with Delta Plan Policies 

4. Evidentiary Submissions1 

5. Ongoing Closed Meeting and Ex Parte Communication Concerns 

 

1. Council Lacks Jurisdiction to Consider the Covered Action as Submitted by DWR 

 

As explained in the SJC et al. Appeal, the Council lacks jurisdiction over the 

Geotechnical Activities as a covered action in the form submitted by DWR. (SJC et al. Appeal, 

pdf pp. 5-7.) The Geotechnical Activities are not a separate covered action from the Delta 

Conveyance Project (“DCP”). (DCP.X2.1.00003, pp. 4, 11, citing Wat. Code, § 85057.5, subd. 

(a).) In addition, DWR’s attempt to divide a covered action into separate pieces would minimize 

the effect of the covered action subparts on the achievement of the coequal goals. (See Wat. 

Code, § 85057.5, subd. (a).) DWR’s proposed subdivision of the DCP into parts for purposes of 

consistency review is contrary to the Council’s statutory mandates and should be rejected. In 

addition, if accepted, such a subdivision of the project would undermine the ability of the 

Council to properly implement the mandates of the Delta Reform Act of 2009 with respect to 

future consistency certifications. 

 

2. The Geotechnical Activities are Inconsistent with the Coequal Goals 

 

As explained in the SJC et al. Appeal, the Geotechnical Activities, even if considered 

separately from the DCP, are inconsistent with the Coequal Goals. (SJC et al. Appeal, pdf pp. 

10-12.) DWR fails to support its repeated claim that the Geotechnical Activities “will have no 

impact” on the achievement of one or both of the coequal goals (DCP.X2.1.00020 2024, p. 4-4) 

with substantial evidence. (See e.g., Conservatorship of O.B. (2020) 9 Cal.5th 989, 1006 

[describing substantial evidence as being of ponderable legal significance, reasonable in nature, 

credible, solid value, and substantial proof].) 

 
1  Exhibits SJC-1, SJC-2, and SJC-3 were submitted with the SJC et al. Appeal on 

November 7, 2024. Exhibits SJC-4, SJC-5, and SJC-6 are attached to this Supplemental Brief. 

All of these exhibits are also being provided as separate files with this Written Submission. 
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Consistency with the Coequal Goals includes protection of the Delta as an evolving 

place, which is part of the Coequal Goals. (Pub. Resources Code, § 29702, subd. (a).) As 

explained by Mr. Van Loben Sels in 2013, the “Delta as a place is a third leg on a three-legged 

stool, the other two being water supply reliability and ecosystem restoration, and that the stool is 

the foundation of the entire plan,” that was developed in Delta Vision and later incorporated into 

the Delta Reform Act of 2009. DWR’s Certification, however, fails to even mention this 

requirement or provide any evidence in support of it. (See also, Exhibit SJC-3.)  

 

DWR also fails to support its conclusion that the Geotechnical Activities would not have 

a substantial effect on protection of the Delta ecosystem. In particular, DWR entirely ignores 

information contained in its own environmental review of the DCP. (See Appendix 13E; 

DCP.D1.1.00117 [showing “Natural Landscape Blocks” and “Essential Connectivity Areas” 

clustered where the DWR proposes vast program of geotechnical work, with corresponding 

traffic, noise, light, and vibration over extended period].) DWR’s own environmental review 

documents show that the Geotechnical Activities would have a substantial effect on terrestrial 

wildlife connectivity and movement. (See Wat. Code, § 85057.5, subd. (a)(4).) 

 

3. Inconsistency with Delta Plan Policies 

 

DWR claims that the Geotechnical Activities do not need to be consistent with G 

P1(b)(2) or DP P2 in its Certification of Consistency. (See DWR Certification, pdf, pp. 4, 9; see 

also DCP.X2.1.00020, pp. 4-19 to 4-21, 4-12 to 4-13.) The Geotechnical Activities would disrupt 

the Delta for its two (plus) years of activity and is intended to support the eventual construction 

of the Delta Tunnel, which would involve over a decade of construction and even more 

significant changes to local land uses. Even if the Geotechnical Activities could be separated 

from the rest of the DCP as a covered action, DWR has failed to support its conclusions that 

these policies either do not apply, or in the alternative, that the Geotechnical Activities are 

consistent with them. 

 

DWR’s Mitigation Measures are Inadequate and are Not Consistent with 

G P1(b)(2) Requirements 

 

As explained in the SJC et al. Appeal, DWR has failed to support its determination that 

the Geotechnical Activities would be consistent with the Delta Plan Programmatic EIR (PEIR) 

mitigation measures, as required by G P1(b)(2) (Cal. Code Regs., tit. 23, § 5002). (SJC Appeal, 

pdf pp. 18-19.) While PEIR Appendix O has now been added to the record 

(DCP.X2.1.00032.pdf), the discussion in DWR’s Certification of Consistency and supporting 

documents does not substantiate a finding in this regard (DCP.X2.1.00020, pp. 4-22 to 4-68). 

Specifically, DWR fails to explain how applicable mitigation measures in the Delta Plan PEIR 

are being implemented, or how specified substitute measures in the DCP EIR are equally or more 

effective. Also concerning with respect to G P1(b)(2) is the fact that DWR lists compliance with 

measures that it considers to be inapplicable. Thus, DWR has not supported its consistency 

finding for G P1(b)(2) with substantial evidence. 
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The Project Is Not Consistent with DP P2 

 

As explained in the SJC et al. Appeal, the Geotechnical Activities would disrupt 

agricultural, transportation and flood control facilities in the Delta for two (plus) years. These 

activities are also intended to support the eventual construction of the Delta Tunnel (a water 

management facility), which would involve over a decade of construction and even more 

significant changes to local land uses. (SJC et al. Appeal, pdf pp. 20-24.) As with the other Delta 

Plan policies, DWR errs in claiming that DP P2 does not apply to the Geotechnical Activities. 

(DCP.X2.1.00020 2024, pp. 4-12 to 4-13.) Even if the placement of grout is not considered a 

permanent component, the purpose of the Geotechnical Activities is to support the siting and 

construction of water management facilities that will leave permanent facilities on agricultural 

land, the geotechnical activities. 

 

As explained in Exhibit SJC-3, there are long term risks and challenges associated with 

borings and CPTs placed on local landscapes. For instance, “[I]mproper exploration 

abandonment techniques in the Delta can create detrimental seepage conditions, particularly 

within, under, and/or adjacent to levees.” (Exhibit SJC-3.) While DWR claims it will comply 

with Bulletin 74-90 (SJC-2) for sealing of borings (DCP.X2.1.00005, pp. 7, 14), there is no 

independent oversight over DWR’s boring sealing activities. In fact, when counties sought to 

assert well-permitting authority over DWR for these activities, DWR challenged that authority 

and obtained a court ruling stating that the DWR was not required to obtain a permit from the 

county. (See, e.g., Exhibit SJC-4, pdf pp. 5, 13-14.) 

 

DWR’s claim that DP P2 does not apply ignores the plain language of the policy and the 

relationship between the Geotechnical Activities and the DCP. In addition, DWR has not 

supported its consistency finding for DP P2 with substantial evidence. 

 

4. Evidence Supporting This Appeal 

 

The supporting documents cited herein and uploaded with this appeal were available to 

DWR prior to DWR’s filing of the consistency review, and/or are subject to official notice. (See 

Cal. Code Regs., tit. 23, §§ 5026, 5052.) SJC et al. requests that the Council take notice of 

Exhibits SJC-1 through SJC-6 as provided for in the Council’s regulations. (Cal. Code Regs., tit. 

23, § 5032.) This request pertains to the submittal of each of the following documents: 

 

▪ Exhibit SJC-1, Santa Clara Valley Water District BDCP study session, part 3: 

Russell van Loben Sels gives the in-Delta perspective on the BDCP, Maven’s Notebook, 

November 26, 2013 

▪ Exhibit SJC-2, DWR Bulletin 74-90, June 1994  

▪ Exhibit SJC-3 ENGEO Memorandum, Geotechnical Explorations Sacramento/San 

Joaquin River Delta: DWR Exploration Abandonment Standards, November 7, 2024 

▪ Exhibit SJC-4 JCCP 4594 Notice of Entry of Order Granting DWR's Motion for 

Summary Adjudication (October 2, 2020) 

▪ Exhibit SJC-5 Email from Shelby Spencer re: Early DCP Consultation meeting, 

September 3, 2024 
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▪ Exhibit SJC-6 Email from Daniel Constable re: Important: Delta Conveyance Project and 

Geotechnical Activities, November 8, 2024 

 

To be considered, the evidence must relate to a generally accepted technical or scientific 

matter within the Council’s jurisdiction. (Cal. Code Regs., tit. 23, § 5032, subd. (c)(3)(A).) The 

evidence may also relate to facts that may be judicially noticed by a court. (Cal. Code Regs., tit. 

23, § 5032, subd. (c)(3)(B).) Alternatively, documents that were part of the record before the 

certifying agency may properly be supplemented to the record. (Cal. Code Regs., tit. 23, § 5026.)  

 

Exhibit SJC-1: Santa Clara Valley Water District BDCP study session, part 3: Russell van 

Loben Sels gives the in-Delta perspective on the BDCP, Maven’s Notebook (November 26, 2013) 

 

Exhibit SJC-1 is a summary of comments provided at a Bay Delta Conservation Plan 

workshop providing the perspective of a fourth generation Delta farmer on the effect of 

conveyance on the Delta as a place. These effects include potential negative impacts on water 

quality and agricultural land conversion. Because these effects relate to the proposed DCP, a 

project within the scope of the Delta Plan, they are relevant to the impact of the geotechnical 

work on the coequal goal of protecting natural and agricultural values of the Delta as an evolving 

place under Water Code section 85020 subdivision (b). For these reasons Exhibit SJC-1 relates 

to technical and scientific matters within the Council’s jurisdiction. (Cal. Code Regs., tit. 23, § 

5032, subd. (c)(3)(A).)  

 

Facts that may be judicially noticed by a court include facts that are not subject to a 

reasonable dispute and are capable of determination by resort to sources that are reasonably seen 

as indisputably accurate. (Evid. Code, § 452, subd. (h).) Judicial notice can relate to facts that are 

easily verified by reference to readily available documents such as employment records. (People 

v. Thomas (1972) 8 Cal.3d 518, 520, fn. 2.) Here, Exhibit SJC-1 summarizes remarks made in a 

study session for purposes of environmental planning and is readily verifiable. For these reasons, 

Exhibit SJC-1 meets the standard of the California Evidence Code for permissive judicial notice. 

(Evid. Code, § 452, subd. (h).) Because the content of Exhibit SCJ-1 meets the test for 

permissive judicial notice by a court, it satisfies the Council’s requirement that the material 

relates to facts that may be judicially noticed by a court. (Cal. Code Regs., tit. 23, § 5032, subd. 

(c)(3)(B).) 

 

Exhibit SJC-2: DWR Bulletin 74-90, June 1994 

 

The geotechnical boring sealing methods described in SJC-2 are proposed by DWR itself 

(see DCP.X2.1.00005, pp. 7, 14), and are part of the record before the certifying agency (Cal. 

Code Regs., tit. 23, § 5026). 

 

In addition, Exhibit SJC-2 relates to a technical or scientific matter within the Council’s 

jurisdiction because it is a standard for sealing geotechnical borings that is intended to protect 

groundwater and avoid seepage impacts. The avoidance of seepage impacts is relevant to the 

potential effects of borings in the Delta. Because much of the landscape covered by the Delta 

https://advance.lexis.com/api/document/collection/cases/id/3RRK-HGW0-003C-H0FG-00000-00?cite=8%20Cal.%203d%20518&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3RRK-HGW0-003C-H0FG-00000-00?cite=8%20Cal.%203d%20518&context=1000516
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Plan and proposed for geotechnical borings is protected by levees, it relates to technical matters 

of land use under the Council’s jurisdiction. (Cal. Code Regs., tit. 23, § 5032, subd. (c)(3)(A).) 

 

Those methods can be readily verified by reference to Exhibit SJC-2, and these methods 

are capable of determination by reference to a document that is not reasonably questioned. For 

these reasons, Exhibit SCJ-2 meets the general test for permissive judicial notice. (Evid. Code, § 

452, subd. (h).) Because Exhibit SJC-2 meets the test for judicial notice, it in turn satisfies the 

Council’s requirement that the material relates to facts that may be judicially noticed by a court. 

(Cal. Code Regs., tit. 23, § 5032, subd. (c)(3)(B).) 

 

Exhibit SJC-3: Engeo Memorandum, Geotechnical Explorations Sacramento/San Joaquin River 

Delta: DWR Exploration Abandonment Standards (November 7, 2024) 

 

Exhibit SJC-3, the Engeo Memorandum, relates to a technical or scientific matter within 

the Council’s jurisdiction because it describes the need for careful application of sealing methods 

for abandoned geotechnical drillings and cone penetration tests (“CPTs”) in the Delta region 

subject to the Council’s jurisdiction and planning requirements. Exhibit SCJ-3 describes how 

heightened oversight and caution is needed to safely implement the standards in DWR Bulletin 

74-90 (Exhibit SJC-2) to avoid adverse seepage impacts and even levee failure. Because levee 

protection is relevant to the landscape subject to the Delta Plan and the Council’s jurisdiction, it 

relates to a technical matter within the Council’s jurisdiction. For these reasons it satisfies this 

element of the Council’s standard for notice. (Cal. Code Regs., tit. 23, § 5032, subd. (c)(3)(A).) 

 

Exhibit SCJ-3 was prepared by registered professional geotechnical engineers with 

specific experience in the Delta based on work for local reclamation districts and other clients. 

Because the licensing and professional experience of these professionals provides a basis for 

credibility, the information in Exhibit SJC-3 is not reasonably subject to dispute. Because the 

information provided in Exhibit SJC-3 provides a means of verifying the facts in those 

memoranda, and is provided by licensed subject matter experts, it is verifiable by means not 

reasonably subject to dispute. For these reasons, Exhibit SCJ-3 meets the general test for 

permissive judicial notice. (Evid. Code § 452, subd. (h).) Exbibit SJC-3 meets the test for 

permissive judicial notice, it satisfies the standard for notice by the Council requiring that the 

facts may be judicially noticed by a court. (Cal. Code Regs., tit. 23, § 5032, subd. (c)(3)(A).) 

 

Exhibit SJC-4: JCCP 4594 Notice of Entry of Order Granting DWR’s Motion for Summary 

Adjudication (October 2, 2020) 

 

Exhibit SJC-4 is a court order that resulted from proceedings between San Joaquin 

County and DWR regarding the authority of the County to permit well drilling geotechnical 

activities by DWR. As DWR was a party to the proceeding that resulted in the order contained in 

Exhibit SJC-4, it is part of the record before the certifying agency (Cal. Code Regs., tit. 23, § 

5026). In addition, Exhibit SJC-4 is a “fact that may be judicially noticed by a court” and that 

also should be noticed by the Council and included in the record.  (Cal. Code Regs., tit. 23, § 

5032.) 
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Exhibit SJC-5: Email from Shelby Spencer re: Early DCP Consultation meeting (September 3, 

2024) 

 

Exhibit SJC-5 is an email from DWR staff to Council staff regarding “early consultation” 

meetings on the DCP. As DWR was the sender of the email, it is part of the record before the 

certifying agency. (Cal. Code Regs., tit. 23, § 5026.) In addition, the Council also received the 

email, its existence can be readily verified. For these reasons, Exhibit SCJ-5 also meets the 

general test for permissive judicial notice. (See Evid. Code, § 452, subd. (h); Cal. Code Regs., tit. 

23, § 5032.) 

 

Exhibit SJC-6: Email from Daniel Constable re: Important: Delta Conveyance Project and 

Geotechnical Activities (November 8, 2024) 

 

Exhibit SJC-6 is an email from Council staff attempting to set up separate teams for the 

geotechnical activities appeals and continued “early consultation” on the consistency of the DCP 

with the Delta Plan. As the Council was the sender of the email, its existence can be readily 

verified. For these reasons, Exhibit SCJ-6 meets the general test for permissive judicial notice. 

(See Evid. Code, § 452, subd. (h); Cal. Code Regs., tit. 23, § 5032.) 

 

5. Objection to DWR’s Continued Closed Meetings and Ex Parte Communications 

with the Council 

 

So-called “early consultation” on the DCP (and prior project iterations) has been 

occurring ever since DWR withdrew its Certification of Consistency for the WaterFix Twin 

Tunnels project in 2018. The SJC et al. parties disagree that closed meetings between DWR and 

Council staff in the past six years is early consultation and have a standing objection to these 

activities outside of the public purview. Below is a snip from a document recently received from 

the Council pursuant to the California Public Records Act2 showing the juxtaposition of Council 

staff meetings with DWR regarding the Geotechnical Activities and the DCP, leading up to the 

filing of the Certification of Consistency at issue in these appeals: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
2  Page is marked as 24.07.26 PRA 001. 
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SJC et al. also object to the continued “separate early consultation with Council staff on 

the Delta Conveyance Project” during the pendency of appeals on the geotechnical activities. 

(DCP.X2.1.00022; see also Exhibit SJC-6 [council email purporting to create a separate team for 

continued consultation on the DCP].) While these meetings have always been closed to the 

public and Delta stakeholders, other members of the public representing DCP proponent 

agencies are invited and allowed to attend. (See, e.g., Exhibit SJC-5 [invitation includes Jennifer 

Nevills, Program Manager-Delta Initiatives at Metropolitan Water District].) 

 

The Council is subject to the prohibition against ex parte communications in its 

regulations for appeals on certifications of consistency. (Cal. Code Regs., tit. 23, § 5024, citing 

Gov. Code, § 11430.10.) Prohibited ex parte communications include “communication, direct or 

indirect, regarding any issue in the proceeding, to the [Council, including staff] from an 

employee or representative of any agency that is a party or from an interested person outside the 

agency [such as appellants or the respondent], without notice and opportunity for all parties to 

participate in the communication.” (Council’s November 8, 2024 Notice of Appeals, p. 3, citing 

and quoting Cal. Code Regs., tit. 23, § 5024, subd. (a).) Because the Council is making a 

decision on the appeal, it is subject to the general rules of the California Administrative 

Procedure Act (“APA”). A “decision” to be reached under the APA means “an agency action of 

specific application that determines a legal right, duty, privilege, immunity, or other legal interest 

of a particular person.” (Gov. Code, § 11405.50, subd. (a).) The time period during which the 

prohibition applies is from the date an appeal is filed until the date when the Council issues a 

final decision. (Cal. Code Regs., tit. 23, § 5024, subd. (b).) 

 

The Council’s work on consistency appeals is delegated in the first instance to staff and 

executive officers that must compile and review recommendations to the Council. The staff and 

executive officers preparing recommendations or other written matter for the Council, should be 

considered functionally equivalent to the Council or “presiding officer” within the meaning of 

the general prohibition against ex parte communications with the presiding officer under the 

APA, and the Council regulations (Cal. Code Regs., tit. 23, § 5024; Gov. Code, § 11430.10, 

subd. (a).) For a complex matter such as a consistency certification appeal, with thousands of 

pages of affiliated records, Council staff and executive officers review and recommend actions 

on appeal to the Council itself, and thus are functionally part of the decision making body. 

(Accord Council’s Notice of Appeals, p. 3.) 

 

Notwithstanding these facts, the Council has explicitly directed staff to continue “early 

consultation” on the consistency certification for the DCP, of which the geotechnical activities 

are a part, under the theory it is a separate “covered action” within the meaning of the Delta 

Reform Act. (See Exhibit SJC-6, E-mail from Daniel Constable [November 8, 2024].) The same 

email message purports to create a firewall between staff that will work on the appeal for 2024-

2026 geotechnical activities and the staff that will continue “early consultation” on the DCP. 

Notably, only one member of the Council’s executive team (among 11 total)3 is named as part of 

the two teams subject to the “firewall.” What this effectively means is that executive staff, and 

other staff that are not subject to the firewall can continue to discuss the covered action that is 

 
3  See https://deltacouncil.ca.gov/executive-team.  

https://deltacouncil.ca.gov/executive-team
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subject to appeal (the DCP, of which geotechnical work is a part), during the period when ex 

parte communications are prohibited (while the appeal is pending). (See, e.g., Exhibit SJC-5 

[meeting invitation email includes Jeff Henderson, Council Deputy Executive Officer for 

Planning & Performance in DPC “early consultation].) 

 

As described above, the scope of the covered action in a consistency certification and an 

appeal thereof is the same as the definition of a project under CEQA. (Wat. Code § 85057.5, 

citing Pub. Resources Code § 21065.) The regulations implementing CEQA state that the 

“project,” means “the whole of an action.” (Cal. Code Regs., tit. 14, § 15378, subd. (a).) Under 

this definition, the whole of the action thus means the entirety of the DCP, including the 

geotechnical work that has no utility or purpose other than advancing the DCP. (See 

DCP.X2.1.00020 [DWR statement that collecting information through the geotechnical 

investigations will inform a future consistency certification of the Delta Tunnel, p. 1-2, fn. 4].) 

Thus, Council executive staff that supervise, and staff that participate in, “early consultation” 

regarding the DCP, while the appeal on geotechnical work is pending, are engaging in prohibited 

communications. (See DCP.X2.1.00003, pp. 4, 11 [concluding that the geotechnical activities are 

part of one “covered action”]; see also DCP.X2.1.00020 2024, pp. 1-1, 1-2 [explaining 

relationship of geotechnical activities to Delta Conveyance Project].) 

 

The continuing ex parte communications between staff and executive officers regarding 

the covered action subject to appeal, with the agency defending the appeal (DWR) thus violates 

the prohibition on ex parte communications. (Cal. Code Regs., tit. 23, § 5024, citing Gov. Code, 

§ 11430.10; see also Council’s November 8, 2024 Notice of Appeals, p. 3.) Ongoing DWR 

communications with the Council’s executive team and staff allow a party to the appeal (here 

DWR), to impermissibly influence the appeal, and engage in communications that are not 

transparent and transmitted to all parties. The exclusion of the interested public from these 

ongoing meetings is especially inappropriate and unfair since other outside entities (such as 

MWD) are invited and allowed to attend. (See Exhibit SJC-5.) To the extent these concurrent 

meetings continue to occur, they should be made open to the public and all related 

communications must be made part of the record for the geotechnical activities appeals and 

available to all parties. (See Gov. Code, § 11430.50.) The continuation of meetings with DWR 

and DPC proponents also impairs the ability of the Council to provide a fair and impartial 

hearing to appellants, which could lead to invalidation of the Council’s decision on the appeals. 

(See, e.g., Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470, 483; see also Exhibit SJC-

6, p. 1.) 

 

Conclusion  

 

The entire Delta Tunnel project must be reviewed for consistency with the Delta Plan in 

one certification of consistency. To do otherwise would create a dangerous precedent that would 

allow covered actions to be segmented into parts, thereby failing to consider the effect of the 

entire project on the Coequal Goals and the Delta Plan. Moreover, even if reviewed separately, 

the Geotechnical Activities are inconsistent with the Council’s adopted regulatory policies, 

including but not limited to those applicable to the Coequal Goals and Mitigation Measures (G 

P1) and Respecting Local Land Use (DP P2).  Please see Appeal filed on November 7, 2024, for 
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additional details regarding the inconsistency of the Geotechnical Activities with the Council’s 

regulatory policies and other applicable requirements.  

 

SJC et al. respectfully request that its Appeal be granted, and the action remanded to 

DWR so that the Council can ensure proper consistency review of the entire Delta Tunnel 

project.   

 

Respectfully submitted, 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

SAN JOAQUIN 

Coordination Proceeding 
Special Title (Rule 3.550) 

DEPARTMENT OF WATER 
RESOURCES CASES 

County of San Joaquin v. California 
Department of Water Resources  

Exempt from filing fees per Government Code 
section 6103 

Case No. JCCP 4594 

NOTICE OF ENTRY OF ORDERS 

TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

NOTICE IS HEREBY GIVEN that on October 2, 2020, the court signed an order granting 

the motion for summary adjudication of defendant State of California, by and through the 

Department of Water Resources. The order is attached hereto as Exhibit A. The court also signed 

an order ruling on the parties’ various evidentiary objections and requests for judicial notice. This 

order is attached hereto as Exhibit B. 
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Notice of Entry of Orders  (34-2020-80003457) 

Dated: October 7, 2020 Respectfully Submitted, 

XAVIER BECERRA 
Attorney General of California 
BRUCE D. MCGAGIN 
Supervising Deputy Attorney General 

/s/ Christine E. Garske  
CHRISTINE E. GARSKE 
Deputy Attorney General 
Attorneys for the State of California, by and 
through Department of Water Resources   

SA2019102368 
34464170.docx 
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Declaration of Service – Internal Mail 

XAVIER BECERRA 
Attorney General of California 
BRUCE D. MCGAGIN 
Supervising Deputy Attorney General 
CHRISTINE E. GARSKE 
Deputy Attorney General 
State Bar No. 232879 

1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916) 210-6336 
Fax: (916) 322-8288 
E-mail: Christine.Garske@doj.ca.gov

Attorneys for State of California, by and through 
the Department of Water Resources 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN JOAQUIN 

Coordination Proceeding Special Title 
(Rule 3.550) 

DEPARTMENT OF WATER 
RESOURCES CASES 

County of Sacramento v. California 
Department of Water Resources  

CASE NO.: JCCP 4594 

DECLARATION OF SERVICE 

I declare: 

I am employed in the Office of the Attorney General, which is the office of a member of 

the California State Bar, at which member's direction this service is made.  I am 18 years of age 

or older and not a party to this matter.  I am familiar with the business practice at the Office of the 

Attorney General for collection and processing of correspondence for mailing with the United 

States Postal Service.  In accordance with that practice, correspondence placed in the internal 

mail collection system at the Office of the Attorney General is deposited with the United States 

Postal Service with postage thereon fully prepaid that same day in the ordinary course of 

business. 

On October 7, 2020, I served the attached: 
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Declaration of Service – Internal Mail  
 

NOTICE OF ENTRY OF ORDERS  

by placing a true copy thereof enclosed in a sealed envelope in the internal mail collection system 

at the Office of the Attorney General at 1300 I Street, Suite 125, P.O. Box 944255, Sacramento, 

CA 94244-2550, addressed as follows: 
 
Gerald Houlihan, Esq. 
Matteoni, O'Laughlin & Hechtman 
848 The Alameda 
San Jose, CA 95126 
Gerry@matteoni.com 

Matthew S. Keasling, Esq. 
Kate Wheatley, Esq 
Taylor & Wiley 
500 Capitol Mall, Suite 1150 
Sacramento, CA 95814 
kwheatley@taylor-wiley.com  

Christopher S. Hill, Esq.   
Kirton & McConkie 
1800 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84145-0120 
chill@kmclaw.com 

Thomas H. Keeling, Esq. 
Freeman, D' Aiuto, Pierce, Gurev, et al. 
1818 Grand Canal Blvd., Suite 4 
Stockton, CA 95207 
tkeeling@freemanfirm.com 
trobancho@freemanfirm.com 
 

Melvin Edward Seebeck, Jr.  
Lois Arlene Seebeck 
P.O. Box 8 
Clarksburg, CA 95612 
loisseebeck@yahoo.com 

Dante J. Nomellini, Jr., Esq. 
Nomellini, Grilli & McDaniel 
235 East Weber Street 
Stockton, CA 95201 
dantejr@pacbell.net 
 

Traci F. Lee, Dep. County Counsel 
William Burke, Dep. County Counsel 
Office of the Sacramento County Counsel 
700 H Street, Suite 2650 
Sacramento, CA 95814 
burkew@saccounty.net  
 

Judicial Counsel of California 
Administrative Chief Justice 
c/o Bernadine Adams, Admin Coordinator 
Administrative Office of the Courts 
455 Golden Gate Avenue 
San Francisco, CA 94102-3660 

Richard Flores, Asst. County Counsel 
Office of the County Counsel – San Joaquin 
44 North San Joaquin Street, #679 
Stockton, CA 95202-2931 
rflores@sjgov.org  

Osha R. Meserve, Esq. 
Patrick M. Soluri, Esq. 
Nicholas R. Sweeney, Esq. 
SOLURI MESERVE, A Law Corp. 
510 8th Street 
Sacramento, CA 95814 
osha@semlawyers.com 
patrick@semlawyers.com 
nick@semlawyers.com  
wona@semlawyers.com 
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Declaration of Service – Internal Mail 

I declare under penalty of perjury under the laws of the State of California, the foregoing is 

true and correct and that this declaration was executed on October 7, 2020, at Sacramento, 

California. 

/s/ Crissy Rojas 
Crissy Rojas 

SA2019102368 14075505.docx
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From: 

To: 

Cc: 

Subject: 

Date: 

Attachments: 

Hello everyone, 

Spencer, Shelbie@DWR (she/her) 

Block, Connor H.@DWR: Marguez, Katherine@DWR (she/her): Buckman, Carolyn@DWR; Nevills, 
Jennifer@MWD: Constable, Daniel@DeltaCouncil: Henderson, Jeff@DeltaCouncil 

Odaiyappan, Meenatchi@DeltaCouncil: Thomson, Megan@DeltaCouncil: Kelly, Patricia@DeltaCouncil: Bathulla, 
Ashok@DeltaCouncil 

RE: Delta Conveyance- Early Consultation Series 

Tuesday, September 3, 2024 3:39: 16 PM 

Draft Agenda Early Consultation 9.9.2024.pdf 

Attached is the draft agenda for next week's Early Consultation meeting. Let me know if there are any 

proposed edits. 

Thanks, 

Shelbie Spencer 

Department of Water Resources 

Cell: (279)-599-6025 

----Original Appointment----­

From: Spencer, Shelbie@DWR 

Sent: Monday, February 6, 2023 3:47 PM 

To: Spencer, Shelbie@DWR; Block, Connor H.@DWR; Marquez, Katherine@DWR; Buckman, 

Carolyn@DWR; Nevills, Jennifer@MWD; Constable, Daniel@DeltaCouncil; Henderson, 

Jeff@DeltaCouncil 

Cc: Odaiyappan, Meenatchi@DeltaCouncil; Thomson, Megan@DeltaCouncil; Kelly, 

Patricia@DeltaCouncil; Bathulla, Ashok@DeltaCouncil 

Subject: Delta Conveyance- Early Consultation Series 

When: Monday, September 9, 2024 2:30 PM-4:00 PM (UTC-08:00) Pacific Time (US & Canada). 

Where: Microsoft Teams Meeting 

Hi All, 

Moving this meeting to a new time to avoid the holiday. 

Thanks, 

-Shelbie Spencer

Microsoft T earns meeting 

24.10.25 Osha PRA 595
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Welcome to the California Natural Resources Agency and affiliated organizations online meeting 
system. Enjoy your meeting. 

Learn More I Meeting options 
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Draft – For Discussion Purposes Only 

DELTA CONVEYANCE PROJECT 

EARLY CONSULTATION – COEQUAL GOALS DISCUSSION 
Toll number: +1 

Time: 2:30pm – 4:00pm 

AGENDA FOR MONDAY, SEPTEMBER 9TH, 2024 

1. DCP Program Update

2. DSC Update

3. Coequal Goals Discussion

4. ER P3, ER P4, RR P3, and WR P2 Follow-Up

5. Parking Lot Items

6. Next Meeting

a. October 7th, 2024
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From: Constable, Daniel@DeltaCouncil
To: Constable, Daniel@DeltaCouncil; Navarro, Scott@DeltaCouncil; Kelly, Patricia@DeltaCouncil; Thomson,

Megan@DeltaCouncil; Kwan, Christopher@DeltaCouncil; Bathulla, Ashok@DeltaCouncil; Hastings,
Lauren@DeltaCouncil; Klopfenstein, Rachael@DeltaCouncil; Chapple, Dylan@DeltaCouncil; Tilcock,
Miranda@DeltaCouncil; Brusati, Elizabeth@DeltaCouncil; Elser, Stephen@DeltaCouncil; Zemenick,
Ash@DeltaCouncil

Subject: Important: Delta Conveyance Project and Geotechnical Activities
Date: Tuesday, October 8, 2024 11:47:30 AM
Attachments: image001.png

Hello All,

You are receiving this email because you are part of the early consultation team for the Delta
Conveyance Project. Some of you have also been involved in early consultation related to the
Geotechnical Activities (Geotech) certification of consistency (certification) being developed by the
Department of Water Resources (DWR). 

DWR posted a draft certification for Geotech on their website on Friday, September 27 and we
anticipate that they will submit a certification soon. Early consultation concerning Geotech has
concluded. Please do not engage in further communication or work related to
Geotech. However, at the same time, early consultation may be proceeding for the Delta
Conveyance Project.  

Our appeals procedures prohibit ex parte communications once an appeal is filed and until the
Council issues a final decision on the appeal. (Cal. Code Regs., tit. 23,  § 5024.) This includes any
communication, direct or indirect, from an interested person regarding any issue in the proceeding
without notice and an opportunity for all parties to participate in the communication. This allows the
Council to provide a fair and impartial hearing to parties to an appeal.

Given your role in early consultation:

1. Please do not discuss. communicate, or share information related to the Delta
Conveyance Project with persons that are not part of the early consultation team
(see list of early consultation team below) or part of early consultation meetings:

Early consultation team:

1. Dan Constable
2. Scott Navarro
3. Pat Kelly
4. Megan Thomson

24.10.25 Osha PRA 589
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5. Chris Kwan
6. Ashok Bathulla
7. Lauren Hastings
8. Rachael Klopfenstein
9. Dylan Chapple

10. Miranda Tilcock
11. Elizabeth Brusati
12. Stephen Elser
13. Ash Zemenick

2. Please do not communicate or share information concerning Geotech or the Delta
Conveyance Project with the appeals hearing team:

Appeals hearing team:

Presiding Officer: Julie Lee

1. Eva Bush

2. Hannah Chaney

3. Bree Montague

4. Annika Ragsdale

5. Dylan Stern

6. Xoco Shinbrot

7. Lisamarie Windham-Myers

8. Erin Mullin

9. Kim Luke

Maintaining a firewall between you and Council staff working on the appeal of the Geotech
certification is very important. This allows our early consultation team to continue to offer early
consultation to DWR’s overall Delta Conveyance Project.  If you are contacted by persons that are
not on the Early Consultation Team regarding Geotech or the Delta Conveyance Project, or it comes
up in conversation, please politely decline to discuss and remove yourself from the conversation. 

Lastly, I also would ask you to not post on social media regarding either Geotech or the Delta
Conveyance Project to protect the integrity of the Council’s quasi-judicial process.

24.10.25 Osha PRA 590
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