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VICE CHAIR COQUNCI L MEMBER FIORINI:  Good

norning. | am Randy Fiorini, the Vice Chair of the

Delta Stewardship Council, and | would like to wel conme
each and every one of you to this norning s neeting.
| officially call this neeting to order and

begin with establishing a quorum beginning with the far

right.

COUNCI L MEMBER VEEI NBERG. Wi nberg, present.

COUNCI L MEMBER ASSEMBLYMAN GATTO  Gatto,
present .

COUNCI L MEMBER JUDGE DAVRELL: Danrell,
present .

VICE CHAIR COUNCI L MEMBER FIORINI: Fiorini,
here.

COUNCI L MEMBER VI LLEGAS: Vil legas, here.

VICE CHAIR COUNCI L MEMBER FIORINI:  Very good.

We have a quorum

The first itemon the agenda today is a public

hearing and consi deration of proposed findings regarding

the appeal of the certification of consistency for the

Smth Canal Gate Project.

Let the record reflect that it is 10:03 on

Thur sday, March 21st, 2019, and we are here today at the

University Plaza Waterfront Hotel at 110 West Frenont

Street, in Stockton, California.
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We are here for a public hearing to receive
comments on the determ nation, which contains findings
regardi ng the appeal
for the Smth Canal Gate Project.
Foll ow ng this hearing, we anticipate adopti
a determnation with findings that either deny the
appeal or remand the certification of consistency for
the Smth Canal Gate Project back to the San Joaquin
Area Flood Control Agency for reconsideration.
Before we begin, | have a few general

announcemnent s.

First, please | ook around now and identify t
exits closest to you. Should an alarm sound, we wl |
required to evacuate this roomimedi ately. In that
event, please take your val uables with you.

Second, the bathroons are |ocated out the
doors and down the hallway to the left.

And | ast, please silence your cell phones or

ot her devi ces now. ['ll now ask council's staff to

provide a staff report for this item Follow ng the

staff report, I wll provide additional information

regardi ng how the parties and the public nmay address
Council on this item

MR JEFF HENDERSON: All right. Thank you,

Vice Chair Fiorini.

of the certification of consistency

ng

he
be
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My nane is Jeff Henderson. | amthe deputy

executive officer for planning for the Council and I']I
be joined this norning by Erin Mullin, Maggie Christman
and Avery Livengood to present the staff presentation on
the Smth Canal

May we have the PowerPoint, please? Thank
you.

By way of presentation this nmorning, we'll
outline the counsel's covered action authority and
process and how that originates fromthe Delta Reform
Act .

Ve' |

then sunmarize the staff report that's

been presented to the Council and the proposed
determ nati on regardi ng the appeal certification of
consistency for the Smth Canal Gate Project.
We' Il then sunmarize our staff analysis and
recommendations to the Council, and at the concl usion of
the presentation staff will recomend that the Council
adopt the proposed determ nati on and the proposed
determ nation contains findings that would deny the
appeal .

Wth regard to the Council's covered action
authority, the statutory authority for the Council to
revi ew covered actions originates fromthe 2009 Delta

Ref orm Act, which is the State of California' s policy
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descri bing how the state would |like to achieve the
coequal goals that are established for the Delta;

namely, providing water supply reliability, providing
for ecosystemrestoration and doing both in a nmanner
that enhances the Delta as a pl ace.

The Delta Plan is then the docunent that
establ i shes the Council's regulatory policies to neet
t he objectives of the Legislature identified were
i nherent in the coequal goals for the Delta.

And the covered action authority is also
granted to the Council via the Delta Reform Act and

under that authority, state and |ocal agencies are
required to denonstrate consistency with the Delta

Pl an's regul atory policies when they propose to carry
out, to approve or to fund covered actions prior to
I npl enent ati on.

When an agency identifies that a project
they're pursuing is a covered action, the neans to
i dentify consistency with the Delta Plan is through
filing of a certification of consistency with the
Council, and in its certification a proponent would

determne first if a project is a covered action and

then woul d submt that certification to the Council
t he Counci

Upon recei pt, publicly notices the

recei pt of that certification and then reviews witten
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certification that's been provided by the project
proponent presenting detailed findings concerning the
consi stency certification.

Inits certification, a proponent typically

wi || provide background, descriptive information about

the project, will offer findings related to each Delta

Plan policy that is inplicated by the certification,

wWill cite to portions of the record provided as

substantial evidence to support the certification, and

again, we make all of the certifications of consistency

received by the Council avail able on the Council's

websi t e.

Foll owi ng a certification, any person who

clains that a covered action would be inconsistent with

the Delta Plan has the ability to file an appeal within

30 days of certification. That appeal nust include

specific factual allegations describing the alleged

i nconsi stency and those specific factual allegations are

what define how the Council considers the appeal.

Certifications and appeals are both again
publicly noticed and available and Iisted on the
Council's website.

Once an appeal is received, the Council then

must conduct a hearing on an appeal within 60 days of

filing, and you may recall that the Council conducted a

L.J. HART & ASSOCIATES, INC./BARRON & RICH
Certified Shorthand Reportersand Video Conferencing - 916.922.9001




10:07:03

10:07:08

10:07:10

10:07:13

10:07:16

10:07:18

10:07:24

10:07:26

© 00 N oo o B~ w N P

10:07:31
10:07:34 10
10:07:38 11
10:07:40 12
10:07:43 13
10:07:46 14
10:07:50 15
10:07:55 16
10:07:58 17
10:08:02 18
10:08:05 19
10:08:08 20
10:08:10 21
10:08:15 22
10:08:17 23
10:08:19 24

10:08:25 25

Agenda Item 3

hearing on this matter at its January 2019 neeti ng.

Fol | ow ng the hearing, the Council nust nmake a

deci sion regarding the appeal within 60 days of the

hearing; thus, our presence at the March neeting to
consi der the proposed determ nation.
And again, as indicated in Vice Chair

Fiorini's opening coments, the Council essentially has

two options under Water Code Section 85225.25; 1) to
deny t he appeal under which case the project may proceed
or; 2) to remand the project back to the proponent for
reconsi deration.

And it should be noted on appeal, failure on
one policy, failure to denonstrate consi stency on one

policy would result in a remand for the full project.

Under review, the Council's scope of reviewis

governed by the substantial evidence standard, and thus
the Council's scope of review is whether or not the
certification filed by the proponent is supported by
substantial evidence in the record.
And substantial evidence consists essentially
of facts, reasonabl e assunptions based upon facts and
expert opinions supported by facts.

The Council does not independently review the
project to determine if it's consistent with the Delta

Plan. There is a fairly precise frame for the Council's
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anal ysi s and findings, based on the project as it's

subm tted by the proponent, issues that are raised on

t he appeal and substantial evidence in the record.

Now | amgoing to turn it over to Erin, who is

going to summari ze the project description for you

MS. ERIN MULLIN: Thank you, Jeff.

| have a little bit of a cold this norning so

| hope that | can be |legible as | speak.

| amgoing to start with a brief project

description. The proposed project consists of a

fixed -- of a fixed wall and gate structure at the nouth

of Smth Canal and Atherton Cove al ong the San Joaquin

Ri ver across fromthe Deep Water Ship Channel in
Cal i f orni a.

St ockt on, Thank you.

According to the certification, the project is
required for flood protection. The certification can be
found on the Council's website.

As described in the certification, the purpose

of the project is to provide 100 year |evel of flood

protection for an urbani zed area of Stockton shown here
on the left in gray. SJAFCA is also working towards
providing a |arger area with 200 year fl ood protection
shown on the right in red. Next slide.

This slide is an illustration of the proposed

project. You can see Atherton Cove at the top and Smth
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Canal extends back into the right. The proposed project

woul d consist of a fixed cellular sheet pile wall seen
here in green with a 50 foot w de deep structure shown
here in blue. Next slide.

The Delta Plan has 17 regulatory policies, 14
stand al one and G P1 has four parts.

In SJAFCA certification, it found that five of
the 17 policies were consistent, and 11 of the policies
were not applicable for the project. Next slide.
The sol e appeal received before the cutoff
date was submtted by Atherton Cove Property Oamers
Associ ation or ACPQA.

The appeal contends that SJAFCA failed to
denonstrate substantial evidence within the record to

support consistency wth aspects of G Pl (b)(2),

mtigation neasures, G Pl (b)(3), best avail able
science, GP1 (b)(4), adaptive managenent, and ER P-5,
I nvasi ve, invasive non-native species.

The appeal is also available on the Council's
website. Next slide.

| amgoing to go over the tineline, basically
ki nd of outline what has brought us here today.
On Novenber 2nd, 2018,

t he Council received

certification of consistency for the Smth Canal Gate

Proj ect from SJAFCA.
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On Decenber 3rd, 2018, an appeal was filed by
ACPQA.
On Decenber 13th, 2018, SJAFCA certified the

record as full and conplete.

On January 24th, 2019, the Council held the
first of two hearings on this project.
On February 21st, 2019, the Council provided

noti ce of today's hearing, the second of two hearings,

and rel eased the staff prepared draft determ nation for
public review

On February 28th, 2019, the Council received

comments from-- on the staff prepared draft
determ nation fromthe parties and interested persons.

And on March 14th, 2019, the Council rel eased

t he proposed determ nation for review and di scussi on at
t oday' s hearing.
This slide shows the summary of the staff

proposed determ nation. Please note that they are

presented in slightly different order by outcone than

they are in your staff report.

Staff recomrends that the Council find that

one policy does not apply, and that for the other three

policies, staff recomrends denying the appeal s.

Staff reconmends that the appellant failed to

denonstrate | ack of substantial evidence in the record
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to support SJAFCA certification.

And with that, | amgoing to hand it over to

Jeff and we' |l discuss the proposed findings in nore

det ai | .

MR. JEFF HENDERSON:. Thank you, Erin.

So for each of the balance of our presentation

for each policy we'll describe SJAFCA certification, key

appeal issues, the staff analysis, and staff's

reconmended, conclusion or finding.
The first of these policies is policy G P1
(b) (4),

covered actions nust conply wth.

which is one of the four detailed findings all

The issue regarding GP1l (b)(4) is that the
appel I ant contends that because the project would alter
wat er flows, hydrol ogy, invasive species or other
factors that would affect aquatic habitat within the
Delta, it falls within the definition of a water
managemnent proj ect.

And why that's potentially inportant is
because bot h water managenent projects and ecosystem
restoration projects are required to prepare an adaptive
managenent plan in order to conply wwth GP1 (b)(4).

The staff analysis on this issue consisted of
an extensive review of the Delta Reform Act and the

Delta Plan Regul ations, and in | ooking at those
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two pieces of information it's clear that flood contro
projects were identified as a discreet or separate
project category in the devel opnment of the Delta Reform
and t hus

Act, in the devel opment of the Delta Pl an,

based on those pieces of information are inherently
separate project categories, and policy G P1 (b)(4) does

not apply to flood control projects.

And so, based on this determ nation and
anal ysis, staff's recommended conclusion is that the
Council need not consider the applicability of G Pl

(b)(4) to the Smth Canal Gate Project, because the

Smth Canal Gate Project is a flood control project
rather than a water managenent project.

"1l nowturn it over to Avery to summarize
our approach to G P1 (b)(2).

MS. AVERY LI VENGOCD: Thank you, Jeff.

So Policy GP1 (b)(2) requires that covered
actions that are subject to CEQA include applicable
mtigation nmeasures fromthe Delta Plan program EIR or
substitute equi val ent neasures.

Wiere the facts of the covered actions show
constructed and

that a project will be designed,

operated such that significant environmental inpact
woul d not occur, there is no obligation to mtigate and

therefore the corresponding Delta mtigation neasures
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are not applicable.

Delta Plan Mtigation Measure 4-1 requires an
I nvasi ve speci es managenent plan for projects that could
introduce or facilitate invasive species establishnment.

SJAFCA proposes a water hyacinth control
programas a part of the Smith Canal Gate Project as a
proj ect el enent.

The appel | ant contends that the water hyacinth
control programis not equally or nore effective than
Delta Plan mtigation neasure 4-1.

The staff analysis finds that Delta Pl an
nmeasure, Delta Plan mtigation nmeasure 4-1 does not
apply to the water hyacinth inpacts of the project,

because the Final EIR did not identify any significant
wat er hyaci nth inpacts.

Therefore, we conclude that the appell ant
failed to show that there is not substantial evidence to
support the certification with regard to Delta Pl an
mtigation neasure 4-1

Turning to mtigation neasures 4-2 and 4-3,

t he appel |l ant contends that SJAFCA fails to avoid or
mtigate operational inpacts to special status fish
species fromincreased predation that could result from
altered flows as a result -- as required by Delta Pl an

Mtigation Measure 4-2.
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The appel | ant al so contends that SJAFCA fails
to avoid or mtigate operational inpacts to fish habitat
as required by Delta Plan Mtigation Measure 4-3. Once
agai n, where the facts of the specific covered action

show that the project wll be designed, constructed and

operated such that significant environnental inpacts
w ||l not occur.

There is no obligation to mtigate and the
correspondi ng Delta Pl an neasures are not applicable, so
the staff analysis finds that Delta Plan Mtigation
Measure 4-2 does not apply to the project because the
El R does not

Fi nal identify potentially significant

operational inpacts on special status fish species.

And simlarly, Delta Plan neasure, Delta Pl an
Mtigation Measure 4-3 does not apply to the project
because the EIR does not identify potentially
significant operational inpacts to fish habitat.

We conclude that the appellant failed to show
that there is not substantial evidence to support the
certification with regard to mtigation neasures 4-2 and
4- 3.

And so the proposed determ nation recomends
denyi ng the appea

(b)(2).

with regard to sub-policy G P1

Maggi e Christman will now present on policies
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G Pl (b)(3) and ER P-5.

M5. MAGGE E CHRI STMAN:  Thank you, Avery.

Policy GP1 (b)(3) requires all covered
actions to docunent the use of best avail able science as
rel evant to the purpose and nature of the project.

Delta Pl an Apendi x 1A provi des gui dance and
descriptions for six criteria of best avail abl e science.
i ncl usi veness,

These incl ude rel evance, obj ectivity,

transparency and openness, tineliness and peer review.

The appel | ant here contends that SJAFCA fail ed
to denonstrate conpliance with G P1 (b)(3)'s best
avai |l abl e science criteria of relevance and
i ncl usi veness on two issues.

In this context, "Relevance" neans scientific
i nformati on should be pertinent to the Delta ecosystem
or other conponents and processes affected by proposed
deci si ons.

"I ncl usi veness" means scientific informtion
shoul d i ncorporate a thorough review of rel evant
I nformati on and anal yses across di sciplines.

The appel | ant contends that SJAFCA inproperly
relies on residence tine to anal yze water quality
I mpacts, and that they failed to anal yze cyanobacteria
proliferation.

The staff analysis finds that the appell ant
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fails to explain how SJIAFCA does not neet these
criteria.

Wth respect to the issue of residence tine
and nodel ing, the appellant does not explain why
limtations of hydrodynam c¢ nodeling, such as residence
tinme, such as using residence tinme as a surrogate for
water quality paraneters and the use of m d-channe
| ocati ons and the nodeling nmake the anal ysis
i nconsi stent with the rel evance and incl usi veness
criteria.

For the issue of cyanobacteria proliferation
t he appel |l ant does not explain how argunents provided in
t he appeal denonstrate SJAFCA's failure to neet
rel evance and i nclusiveness criteria.

So, in conclusion, the appellant fails to show
that there is not substantial evidence to support SJAFCA
certification, and the proposed determ nation reconmends
denying the appeal related to G P1 (b)(3).

For policy ER P-5, the requirenment is that

potential introductions of or inproved habitat
conditions for invasive nonnative species be fully
consi dered and avoided or mtigated in a way that
appropriately protects the ecosystem

The appel | ant contends that SJAFCA did not

fully consider and avoid or mtigate the potential for
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new i ntroductions of or inproved habitat conditions for
wat er hyacinth and invasive predatory fish species.

The staff analysis finds that the appell ant
fails to denonstrate that SJAFCA does not fully consider
and avoid i nproved habitat conditions for water
hyaci nt h. The project includes a water hyacinth control
programw th identified performance standards to
mai ntai n exi sting conditions.

The appellant also fails to denonstrate that
SJAFCA does not fully consider the potential for the
project to increase habitat for invasive fish.

For exanpl e, project design changes and
potential effects of altered flows are included in the
anal ysis of predation inpacts to special status species,
and they are described in the CEQA addendum

In conclusion, the appellant fails to show
that there is not substantial evidence to support SJAFCA
certification, and the proposed determ nation recomends
denyi ng the appeal related to ER P-5.

MR. JEFF HENDERSON: Thank you, Maggi e.

And so by way of conclusion, the staff, staff
anal ysis in the proposed determ nation identifies that
the appellant fails to show that there is not

substantial evidence in the record to support the

certification with respect to four policies: GP1
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(b)(2), detailed findings for mtigation neasures, G Pl

(b)(3), detailed findings related to best avail abl e

science, and ER P-5, nonnative invasive species.
Additionally, staff recommends a determ nation

that policy GP1l (b)(4), detailed findings related to

adapti ve managenent, does not apply to the project; and

for these four reasons, staff recommends that the

Council deny the appeal pursuant to Water Code Section

85225. 25, as described in the attached or in the

proposed determi nation attached to your staff report.

Staff al so recomends Council| adoption of that

determ nati on

That concl udes the staff report and we are

happy to respond to any questi ons.

VICE CHAIR COUNCI L MEMBER FIORINI:  Jeff,

Erin, Avery, Maggie, thank you.

To those representi ng SJAFCA, the appell ant

honeowners group, and menbers of the public here today

to corment on the Smth Canal Gate Project, here are

sonme i nmportant instructions.
Comment ers speaking today will not be sworn
in. This entire hearing wll be recorded by a certified

court reporter. The rough transcript of the hearing and

all witten materials presented during the hearing wll

be shared with the list -- the service list and posted
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on the Council's Smth Canal website in approximtely

two weeks.
If you're interested in purchasing final

transcripts fromthe reporters in the interim please

Qur court

coordinate with themdirectly. reporter is

seated here to your right. The conmpany nanme and cont act

information is L.J. Hart and Associ ates, |ncorporated,

at 916-922-9001.

W will hear first from SJIAFCA, foll owed by

the appellant. Each of the parties will be allowd a

total of 20 mnutes for oral presentation.

Upon conpletion of all presentations, we wll
t hen commence with public conment.
Counci |

Menmbers, | woul d encourage you to hold

your questions for the parties speaking until the
concl usi on of each presentati on.
Wil

At that point, | announce the opportunity

for Council Menber questions before proceeding on to the
next party.
Once party presentations have ended, any

menbers of the public who want to provide public conment

will be allowed three mnutes for oral presentation
Additional time will be allowed for questions by the
Council Menbers or Council's staff.

If you want to provide public comment and are
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not a speaker on behalf of SJAFCA or the appellant, we

ask that you fill out a blue speaker card. You can find

that at the staff table to your right. These public
comments will be heard in the order we receive the
conpl et ed bl ue speaker cards.

In order to allow everyone an opportunity to
speak, we may shorten the time limt for speakers during
the public conment portion of the hearing. And if we do

so, | will announce it prior to the beginning of the

portion of the hearing.

After we hear from everyone who has filled out
a bl ue speaker card, we will close the public conmmrent
portion of this hearing.

Finally, when you cone to speak, we ask that
you do a couple of things so that the Council, audience
and the court reporter may hear you so that your
coments are entered into the record and can be
responded to appropriately.

First, speak into the m crophone; and, second,
pl ease begin by stating your name and identifying the
organi zation you represent, if any.
W will now begin with the party
presentations, beginning with the San Joaquin Area Fl ood

Control Agency. Looks |ike we have a questi on.

THE PUBLIC. Can the public ask questions of
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the staff prior to the presentations?

VICE CHAIR COUNCI L MEMBER FIORINI:  You'll be

provided an opportunity. Fill out a blue speaker card
and --

THE PUBLIC. Can we ask questions or is that
part of our three m nutes?

VICE CHAIR COUNCIL MEMBER FIORINI:  That w ||
by part of your three m nutes.

THE PUBLI C:

But they'll answer the questions

during the three mnute portion?

VICE CHAIR COUNCIL MEMBER FIORINI: If they
feel like it, yes.

THE PUBLI C: Ckay. Thanks.

VI CE CHAIR COUNCI L MEMBER FI ORI NI: Bet hany,
"Il keep track of it. Welcone.

M5. KATHRYN L. CEHLSCHLAGER: Thank you. Good
norning. M nane is Katherine Cehlschlager. | amhere

on behalf of SJAFCA. | wll be brief.

| wanted to thank staff for what was obviously
an incredi ble anount of work in a very short period of
time to put together the draft determnation. | don't
really think there's anything for ne to add at this
point, given the detail in that docunment and ny
presentation at the prior neeting.

But | did want to offer the opportunity for
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Council to ask ne questions. | also have ny technica
team here if there are questions on the engi neering or
environnental issues. Al right.

VICE CHAIR COUNCI L MEMBER FIORINI: |t
appears --

COUNCI L MEMBER VI LLEGAS: | do have a

question, if | could, M. Chair. Just at the | ast

public hearing that we had, one of the questions that
surfaced for nme was in ternms of just the public being
abl e to understand how t he noni nvasi ve species -- what's
the reference, nonitoring plan that's going to be rolled
out or how fol ks can access it or view or see what it
| ooks |i ke, because that's a concern that | think was
expr essed.
VWhat, how, what's the process for that or what
shoul d fol ks expect who are unfamliar with a ot of the
systens that are in place to nmanage it, but the
| ayperson who wants to understand it a little bit nore.
M5. KATHRYN L. OEHLSCHLAGER: Sure. So |

think you're referring to the water hyaci nth nanagenent

pr ogram - -
COUNCI L MEMBER VI LLEGAS: Correct.
M5. KATHRYN L. CEHLSCHLAGER: -- that will be
devel oped. You know, that is part of the operations and

mai nt enance program for the gate, which is under
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devel opnent now.

The EIR did i nclude benchmarks that |aid out

essentially what will be done. There will be visual

i nspection conducted and that was a publicly circul ated

docunment, visual inspection and nonitoring, and then

mechani cal renoval on regul ar intervals.

In terns of the operations and nai nt enance
program that will |ikely be adopted at a public

nmeeting, but | mght present that to our staff, whether

that will be sonething that is noticed on an agenda for
SJAFCA.

This is Chris Elias, the executive director of
SJAFCA, just confirmng that that docunent will be

subject to a publicly noticed neeting at SJAFCA' s board.

COUNCI L MEMBER VI LLEGAS: All right. Thank

you.

VI CE- CHAIR MEMBER FI ORINI':  Thank you.

MS. KATHRYN L. OEHSCHLAGER: Al right. Well,

t hank you very much. Hearing nothing else, we'll rest.
Thank you.
VI CE- CHAI R MEMBER FI ORI NI :

Great. Thank you

very nuch.
So next up is the appellant, the Atherton Cove
Homeowner s Associ ation, represented by M. Soluri.

Good norni ng.
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MR. PATRRCK M SOLURI: Good norning all

Patrick Soluri. M. Qehlschlager finished a | ot quicker

than | was expecting, so | need to set up alittle bit,

if that's okay.

So |l will actually be nmuch nore brief also
than the prior presentation, and I amreally -- oh
pardon nme. | amsorry.

| am Patrick Soluri on behalf of the
appel l ant, Atherton Cove Property Oaners Associ ation,
ACPQOA.

So | amgoing to focus pretty much on just on
the water hyacinth issue and specifically the Policy G
P1 (b)(2) which requires any covered action to be

equal ly or nore effective than the Delta Plan's
mtigations.

And the relevant portion of the mtigation
nmeasure, Delta Plan mtigation nmeasures that we're
t al ki ng about
portion of that that deals with invasive species, and |
amjust going to read a few passages fromit.

"The pl an,

It says: t he i nvasive species

pl an, the plan shall be based on best avail abl e science

and devel oped in consultation with Departnment of Fish
and Wldlife and | ocal experts."”

So that right there, that's a substantive

is mtigation neasure 4-1, and it's just a
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requirenment for the plan to be devel oped in consultation
wi th these folks

Now you saw the presentation back in January
where it was generally described in the Final EIR as
having this 20 percent cover trigger due to visual
vi sual inspections, but nowhere in the record is there
any attenpt to suggest that any of this plan which,
agai n, hasn't actually been devel oped yet, and SJAFCA
concedes that at this point and even the staff findings
suggest that, nowhere is there any indication that any

of these conponents were actually based upon

consultation with experts. Right?
And then let's just go on. It says, "The
I nvasi ve speci es managenent plan will include the

foll ow ng nmethods: Nonnative species eradication

met hods, if eradication is feasible."
No di scussion whether eradication is feasible
wi thin Atherton Cove

"Nonnati ve speci es managenent nethods,
i ncluding early detection nethods.” Wat are the early
detection nethods here? And howis that done in
consul tation?

There's -- again, there's nothing in the
record that indicates any of these bullet points from

mtigation neasure 4-1 were actually satisfied by the
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general discussion in the Final EIR
So as aresult of the fact that there's really

no facts supporting conpliance with mtigation nmeasure

4.1, the draft findings essentially, essentially cone up
with two purely legal argunents: 1) That the entire
policy itself, GPl (b)(2), isn't even applicable to

wat er hyacinth, because this yet-to-be-devel oped plan
isn't actually a mtigation neasure, it is a design
feature of the project.

And t hen,

secondly, there's a suggestion that,

well, there's actually nothing requiring the devel opnment
of the plan before this consistency determ nation.
So, again, both of those are just a purely

| egal attenpt to sidestep the factual requirenments of,

of the policy requiring conpliance wth the Delta Pl an,
and 1'mgoing to take each one in fairly close detail.

So with respect to this issue of whether the
I nvasi ve species, the water hyacinth plan is mtigation
or elenment of the project, the CEQA | aw, and again we're

tal king about CEQA here. | |ooked, even again | ast

night, | looked to see if mtigation nmeasures were
defined in either the Delta Plan, the Delta Pl an
Regul ations or the Delta Reform Act, and it's not. So,
unfortunately, while, you know, because we talk in terms

of mtigation, we need to actually |look at CEQA |aw for
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what's mtigation.
And there's a case directly on point and it's
Lot us versus Departnent of Transportation, which we've

cited repeatedly. And it says, "lnvasive plant renoval

Is "plainly a mtigation nmeasure and not a part of the
project itself.""
So, again, we have to ook at CEQA law on this
i ssue of project conmponent versus mtigation. The
publ i shed case law i s unequivocal. Nobody suggests
Lotus is wongly decided. There's no other cases that

directly address this issue. Lotus is not addressed in

t he findi ngs.
Now, in the nost recent version of the
findings, which were rel eased a week ago -- and again

["1l just take a step back.

We provided a comment letter on February 28th
in response to the draft prelimnary findings and then
in response to our February 28th letter a week ago, a
subsequent redline set of findings.
And in redlining, the findings state the
followng -- and, again, | amgoing to quote --
"Mtigation also is not required if neasures are
included in the project to reduce significant inpacts."
And then it cites CEQA guidelines 15126. 4.

That is just absolutely an incorrect statenment of the
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law. And so | have actually got nmy little handy-dandy

CEQA book here, and the reference -- so again, the staff

findings say, "Mtigation is also not required if

measures -- is not required if nmeasures are included in

the project to reduce significant inpacts.”
What the reference section actually says is,
in a section entitled,

agai n, "Mtigation nmeasures,"” it

says, "The discussion of mtigation neasures shal
di stingui sh between the measures which are proposed by
proj ect proponents to be included in the project and

ot her measures proposed by the | ead responsi ble or

trustee agency or other persons which are not included
in the -- but the | ead agency determ nes coul d be
reasonably expected to reduce adverse inpacts. This

di scussion shall identify mtigation neasures for each

significant environnental inpact."”
So it sinply does not support staff's
characterization. Wat

it does support is they're all

mtigation neasures. Wether they are mtigation
nmeasur es proposed by the project applicant, here SJAFCA,
or whether they're mtigation neasures proposed by a
| ead agency, a responsible agency or trustee agency,
what ever.

They're all mtigation neasures and they all

require discussion. And if there was any question about
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this interpretation, subdivision A-2 of that sane CEQA

gui deline states, "Mtigation nmeasures can be

i ncorporated into the plan, regul ati on or

pol i cy,
proj ect design.”

So to sonehow suggest that this invasive
species plan is not mtigation because it's a part of
the project is just contrary to CEQA | aw, which is what
we have to | ook at here. But

| think, harnfu

it also has an incredibly,
effect on this body's authority to
think the

review projects, because if this is the -- |

very, or the second hearing, and there's going to be

further projects, there's going to be further
consi stency determ nations.

If this Council decides that GPl (b)(2) is
conmpl etely inapplicable just because the agency

characterizes their actions as a design feature of the

project and not mtigation nmeasure, that is going to
create an exception that swallows the whole, and this
body will not -- there may be projects com ng before

this body that are nore synpathetic than naybe a fl ood

control project, but because the mtigation neasures

have been incorporated into the project design, this

deci sion sets a precedent that, hey, we cannot enforce

the Delta Plan mtigation measures which are actually
pretty good.

They're pretty strong, they're pretty
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effective, but they are totally obviated all because the
agency sinply is recharacterizing mtigation as a design
feature of the project, and that's just a very troubling
pol i cy perspective.

Now the findings also go on to say, and this

I's page 11 of the, again, redline findings, talking

about the water hyacinth control plan and again the fact
that there's no facts to support consistency wth
mtigation 4-1.

this is a

Again, | amjust going to read this,

new section, again redlined a week ago. "But the

appel l ant has not identified any provision of G P1
(b)(2) or the associated Delta Plan neasures that
prohibit the formulation of the water hyacinth control
programat a |later date.”

“Delta Plan nmeasures 4-1 require the
devel opnent and i npl enentation of an invasive species
managenent plan before construction or operation of the
project but does not otherw se specify a timeframe for
devel opnent of the plan.”

So not only is that legally incorrect, but

it's logically, it's just, it's just not logical. The

requirenent to have the plan prior to the consistency
determ nation is built into the requirenment for

substantial evidence review. |If there's no plan,
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there's nothing in the record for this body to determ ne

that it's consistent wwth mtigation neasure 4-1. |It's

|'i ke asking a teacher to give ne an "A" on ny essay but

saying, well, teacher, you know, nothing said that | was

supposed to actually submt the essay before you give ne

the A It's built into the framework. |If there is no
plan, and again this is -- this is an alternative
argument. This is a new alternative argunment which

assunes that G P1 (b)(2) applies. It says, well, that

can be deferred after, after the consistency

determ nation i s nmade.
How is it possible for this body to determ ne
that the invasive species managenent plan satisfies al

of the substantive factual requirements in mtigation

measure 4-1 if it doesn't have the plan before it?

But, again, so legally, | nmean, just legally

and logically it doesn't make sense. But, again, it

al so sets up another huge problemfor this body's
authority | ooking forward.
Future project applicants will sinply say,

hey, you know what, that's deferred into the future,

we'll take care of it, don't worry, and there's now

precedent fromthis body which now indicates that's

okay. So both of these conpletely |egal, kind of
concocted | egal argunments to avoid the factual argunent
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of whet her the nonexistive invasive species program

conmplies with mtigation neasure 4-1, these conpletely

| egal argunments are setting up this Council for rea
probl enms goi ng forward.
And there's a way to avoid it. R ght?

mean, you know, there's been extensive litigation over,

over the Delta Plan, that ny firm has been involved in,
and one of the consistent themes is that the Delta Pl an
is not, it's not strong enough to actually protect the
Del t a.

Wl l, one of the, one of the real policies
that are actually one of the stronger policies and
really effective is the requirenent to be equally or
nore effective than the Delta Plan's nitigation
nmeasures, and by adopting these draft findings this body
Is, it's sinply elimnating that as a viable regulatory
oversight tool for this body.

So it's taking away another one of the arrows
in your quiver to actually protect the Delta, you know
and so what are we tal king about here? W're talking
about an invasive species nmanagenent plan. It can be
done. Right?

If this body determnes, as | would ask it to

do, that these |egal argunents should not be made that

this body should actually consider whether the
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nonexi stent, presently nonexi stent plan satisfies
mtigation neasure 4-1.

It should conclude the plan doesn't yet exist.
W need the plan to exist before we can make it to
consi stency determnation, so remand it back to SJAFCA
to prepare the plan. | have no doubt that
Ms. Cehl schl ager woul d nove heaven and earth to get that
plan prepared in a nonth or two nonths, that SJAFCA

could turn around, send it right back to this body for a

consi stency determ nati on.
We are not tal king about setting aside this
flood control project. W' re sinply tal king about
maki ng sure that the project actually mtigates its
i npacts and provides the information to this body
confortabl e that

necessary for it to feel It actually

complies with the Delta Plan. That can be done very

tinely.
It doesn't require setting the project aside

inits entirety and it's a very nodest request, and that

Is, that is ny ask of you.

Wth that, |I'mhappy to be quiet and listen to

any questions that you may have.
VI CE CHAIR COUNCI L MEMBER FIORINI:  Thank you.
Questions?
COUNCI L MEMBER VEI NBERG

Thank you, Vice
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Chair Fiorini. M. Soluri (Indicating his tie)? Pretty
cl ose? Yeah.

You know, your comment that the |egal argunent
shoul d not be made, you know, that's hard for us to

agree with, because we are tal king about conpliance with

a regulation, which the basis is legal. | amnot a

| awyer. | don't even pretend to play one on TV.
There's ny nore | earned col | eagues here.

But | have spent nost of ny career not as a
CEQA expert but being involved in CEQA, and as a
practitioners. You know, CEQA requires mtigation
measures to mtigate a significant inpact bel ow a
t hreshol d of significance.

So we tal ked about this at the January hearing
and that, you know, kind of gets to what's the baseline
for, for inpacts and are they worsening the hyacinth

probl em beyond what is the baseline for CEQA, and

think the answer that we got back then was no, they're
not .

But as a feature of the project, they're
I ncluding this, you know, hyacinth renoval plan, which

we conpl etely understand has not been prepared yet, but

requiring it. | think what my question is: Wy would

you expect a mtigation nmeasure to be required if the
IS not

pr oj ect resulting in an inpact bel ow -- above
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what ever the |l evel, the threshold of significance is?

MR. SCLURI: Sure. That's a good question.

So the answer is the EIR in several places actually

acknow edges that the presence of the wall with this 50

foot wde gate will actually exacerbate, and that's the

| anguage of the Final EIR or Draft EIR, Final EIR It

wi || exacerbate the presence of water hyacinth within

At herton Cove, specifically, because presently the water

hyacinth floats in and out with the tide, but what wl|

happen with the 50 foot gate is the water, the water

hyacinth wll float in and then it wll expand and it

wi |l becone too big and it will not be able to fl oat

out, and as a result it will be trapped inside there.

And wat er hyaci nth grows very, very quickly

and so it will be trapped back there, and so while under
baseline conditions it would be able to float back out
because the nouth is 600 feet wide, it wll be trapped
in there.

So to answer your question, the EIR itself
acknow edges as a factual matter that this project wll
exacerbate water hyacinth within Atherton Cove, and the

only reason that it says there will be no inpact is

because of this idea that it's going to mtigate that
I mpact by devel oping this programbut sinply not calling

It mtigation and calling it a design feature of the
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pr oj ect .

That is exactly what the Lotus case deal s
with, isif it's mtigation you should call it
mtigation. You should include it in your MVRP and it

shoul d be enforceabl e and not have the situation here
where three years later your mtigation is

m scharacterized as a design feature of the project and
it still hasn't been done.

COUNCI L MEMBER VEI NBERG  So naybe we can ask
staff to sort of, because this seens to be sort of the
key point of the appellant with everything el se sort of,
you know, we've kind of dealt wth, you' ve chosen to
focus on this.

So are we tal king about equival ents here that
because | asked

the project design feature, t hought |

t he question of SJAFCA whet her, you know, we had sone
sense of where, you know, what baseline was and that
they weren't inpacting the hyacinth growth beyond the
basel i ne.

So is that because of the inclusion of the
project that the feature, the plan as a feature of the

project, or is there no significant -- you know, what
was the threshold of significance and, you know, we're
not there and --

M5. PANE: | think that mght be a nore
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appropriate question for SJAFCA to answer, but | want to

just caution, this is noving into CEQA territory and
we're focusing here on the Delta Plan, so these are CEQA
rel ated arguments that would be litigated.

COUNCI L MEMBER WEI NBERG  ( Noddi ng head. )

M5. PANE: And then we take, the Council takes
before it the record presented to it and the record
presented to it is a Final EIR that contains the water
hyaci nth program as part of the project.

So it, the Delta Plan doesn't second guess
whet her mtigation should exist or not, that's a CEQA
argunent for the courts.

The issue before the Council is, is the record
consistent with the Delta Plan? And because there was
not a mtigation neasure here, staff's recommendation is
inthis case GPl (b)(2) doesn't apply; and the Lotus
case |"'mreviewng that right now, but the Lotus case,
it seenms to nme that Caltrans didn't anal yze the inpact
at all, and | don't think that's the argunment bei ng made
her e.

The issue is whether it should have been a
mtigation neasure or a project elenent, and the project
proponent wote its EIRwth it as a project docunent
el ement, so we have to accept that as presented to the

Council, but the baseline and threshol ds of
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significance, | think are nore appropriate for SIAFCA to
answer than staff.

COUNCI L MEMBER VEI NBERG And the CEQA issues
have been litigated and, you know, went through the

process and adj udi cat ed?

M5. PANE: | believe, Erin can correct nme if |
am w ong, we have sone of the record before us, before
the Council that sone litigation proceeded and then

staff's recormmendation is to take official notice of an
Appel | ate Court decision that canme down after the
certification of consistency, because that would be a
judicially noticeable fact, but the staff analysis does
not rely on any of the conclusions reached in
l'itigation.

COUNCI L MEMBER VEI NBERG  Ckay. Thank you.
M5. PANE: Do you need Ms. Cehl schlager to
come up to answer your CEQA questions?

COUNCI L MEMBER WEINBERG | think we should
hear their thinking on this.

M5. KATHRYN L. OEHLSCHLAGER:

Thank you. Yes.

So just to be clear, | think | understand the question

which is how the project treated the water hyacinth
control program
And it's true, it was considered an el ement of

the project because as part of normal operations and
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mai nt enance for this type of facility, renoval of debris

that's coll ected behind the gate woul d need to be

conducted, and M. Soluri accurately characterized what

the EIR concl uded, which was there was the possibility

that sonme material could becone trapped behind the gate,

I ncl udi ng hyacinth, but that with normal renoval

operations there would be no significant inpact.

And to address Ms. Pane's comment, these are

CEQA issues. \hether sonmething is properly

characterized as project conmponent or mtigation

nmeasure, the Lotus case is a key case on this. There

was al so a case over the Warriors stadi um
We litigated those issues in the courts and we

received a Court of Appeal opinion comng fromthe Third

District in favor of SJAFCA on that issue. So not only

is it a CEQA issue and not Delta Plan issue, but it is a
CEQA issue that has been finally resolved by the courts.

COUNCI L MEMBER VEI NBERG ~ Thank you.

VICE CHAIR COUNCI L MEMBER FIORINI:  Any ot her

guestions?

Then, M. Soluri, thank you. W will now

proceed to public conment.

THE PUBLI C. Question, question out here.

VICE CHAIR COUNCIL MEMBER FIORINI: W are

going to -- just hold your horses. |If you filled out a
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bl ue card, we are going to proceed to public conment
now, and each person requesting the opportunity to

address the Council w Il be provided three m nutes.

We'll take themin the order that they're submtted.

And, again, |'lIl ask you to provide us your name and

affiliation.

First up, Sean Brooks. And just for your
hel p, the timer is over there, just to help you keep
track.

MR. SEAN BROOKS: Ckay. And do you want to
post the .pdf?

MS. LITA BRYDE: Yes. Gve hima second.

MR. SEAN BROOKS: Hello. M nane is Sean

Brooks. | live at 2001 Carlin. | ama resident off of
the Smth Canal.
My house is |ocated upon the | evees, one of

the -- on the Smth Canal itself.

| had approached the SJAFCA neeting back in
2017 di scussing what | believed would be inpacts on the
water |levels by putting the gate, howit's going to
raise the water levels in the |evee.

| prepared an exhibit that shows, we are
assum ng that 100 year flood level is 9.4 -- just want
to go over this real quick.

Assum ng the gate shuts down at el evation
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five, the difference is about 4.4 feet.

By restricting this gate and not allow ng the
waters in during the flood scenario and by closing the
t hat additional wat er

gat es, storage of Smth Cana

woul d be inpacted onto, onto the main canal and wthin
the Delta pole system
assuned t hat

Runni ng the cal cul ations, we -- |

approxi mately by taking 86 acres of the Smth Canal and
multiplying by 4.4 feet is 378 acre feet of water that

wll be stored into, into the rivers which could have an
I npact and raise the river levels 3.14 feet.

At that tine, anal ogy was stated by Roger
t hat

Chur chwel |, it's a drop of water in the overal

system that it doesn't have enough to have a study
per f or med.

Wth nmy experience, | am an engi neer,
graduated fromthe University of the Pacific, that
didn't sound right for ne. Any inpacts needed to be
fully studied and anal yzed in order to nmeet that, no
matter what kind of encroachnents they are, down to a
pile in the river needs to be anal yzed on that system on
how that pile is going to inpact the flows.

At that tinme, the SJAFCA cane back, Roger said
no study would need to be perforned because it's such a

m nor anount overall in the Delta pole.
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Now, | went ahead and attended the sem nar

group on Novenber 17, 2017, and | asked Ri chard Si nmons,

which is the thene of flood mapping, works for FEMA

fl ood mappi ng, pretty nmuch the point in question: If we

put in this gate or use the gate as an exanple, would a

full study have to be perforned by the inpact on what it

has on the floodplain? And he clearly stated in that

sem nar, yes, yes, that would be correct, that an inpact

woul d have to be studied on that.
have read a

And | have not seen any study.

comment, but it's not a study, | have not seen a study

that has analyzed this scenario. There was comment t hat
was made that it's only going to raise it by analyzing
t he whole Delta short of the Suisun Bay, but to ne
that's not correct. You can't analyze the whole system
as a whol e.

You have to take the parts that's going to
i nto.

refl ect There's got to be an area that's within

it that's it's not going to affect all the way down to
San Francisco obviously with the tides. THat's not how
our Delta systemworks. |It's not a flat body of water.
It's not a lake. [It's a nobving system

So as the tides cone in, we're going to get

different |evels of waters at different places in the
Delta. So it's going to -- by closing this off isit's
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going to be affecting the water on this end of the | evee
-- of this system the overall Delta system

So | have a concern with that, that that has

not been net, ny understanding that's a requirenment that

a study needs to be perforned on that.

VI CE CHAIR COUNCI L MEMBER FIORINI:  Thank you
for your conments.

MR, SEAN BROCKS: Any questions?

VICE CHAI R COUNCI L MEMBER FI ORI NI:  Next up,

Ernest Tufft, resident of Smth Canal.

MR. ERNEST TUFFT: Thank you for having the
nmeeting here today.

| was surprised. Actually, | didn't know I
was assuming it was going to be decided in Sacranento
| ast nonth what was going to happen here in Stockton, so
t hank you for postponing the decision until you had a
St ockt on neeti ng.

The city is largely unfamliar with the
nost residents,

Country C ub nei ghborhood i ssue, anong

many | ocal politicians, and even Mayor Tubbs haven't

really followed, as far as | can tell, the technica
details of the gate project and tend to defer to SJAFCA
based on the fears of FEMA

FEMA is constantly used in SJIAFCA s sales

pitch for this gate during the tinme that they put up the
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vote, a vote which was domnated in terns of the

el ectorate on the west side of the I-5 where the FEMA
i nsurance issues are nuch nore dire.
Those of us who are on the east side who have

a -- nost of the Smth Canal had very little power to do

anything. W had no vote. W voted, but our votes

weren't worth anything because of the way the fl oodpl ain
was.

So on our side, first, it's a good idea to

take a boat ride along the historic 2.5 mle |ong clam

shel | dug navi gational channel. [It's one of the ol dest

in the state.

The Delta Stewardshi p Council has organi zed as

far as | can tell in part because it's dangerous to

all ow flood control agencies to al one determ ne the
val ue of state waterways.

The Smith Canal is a beautiful waterway that
deserves preservation

The canal has thrived from neglect requiring
no extra dredging for over its 100 year history because
of atwce daily tide exchange that conveys silt towards
the San Joaquin River reducing the nouth of the cana
from800 feet to 50 feet.

Fifty feet is the open gate

wi Il nore significantly disturb the tide exchange,

according to hydrol ogical sinulations, SJIAFCA itself
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conpl i ed.
They nmake deci sions of no significant inpact
after show ng sonething that even a child could | ook at

and say, wow, something is going on here. Look at how

fast that water is flow ng through that narrow straw
that they have got for a gate.
IS not

So the gate project really scientific,

at least as far as | can tell, because it's basically

just a larger version of the seawalls, weirs, gates,

dans designed to block the tide flowin the Stockton

Del t a.

So nowit's not likely that the gate w |
fail. Maybe it would nechanically. | had a trucking
conpany, and | know that equi pment can fail when you

need it the nost,

insidious siltation of the canal making it increasingly

usel ess for navigation, recreational boating and even

storm wat er drai nage.

but nostly it would be a problemof an

But now the cost of a retrofit along the |evee

wal I s woul d be nmuch less than the gate cost and woul d
certainly be nore satisfying in terns of water quality
and | ong-term urban devel opnent benefits.

as SJAFCA wi | |

Pl us, hel p you under st and,

with the gate, the | evees have to be inproved not as a

secondary defense but as a primary defense agai nst tidal

even
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erosion and flooding. Those |evees have to be in sone

cases stronger than they were before, because the gate,

the water could fill up in the Smth Canal itself when
the gate is closed at a high tide period.

So now one of the problens that they, is
constantly tal ked about by the engineers at SJAFCA is
this problem of encroachnent on the | evees thensel ves,
there's dil api dated hones and so forth built on the
|l evees. It's very difficult for themto understand how
to deal with the public on this.

SJAFCAis not -- is only in law a public
agency, but it hides out and has maybe one or two
menbers of the public comng to their meetings, and then

t hey nmake bi g decisions that inpact people. And they

have not cone -- in ny 20 years of living on the canal

| have never had that them come and knock on ny door and
say, let's take a l ook at the |l and side of your |evee

and see how it looks. You know, is it safe?

They have general |y depended upon honeowners
to cone and report any kind of danage. But we have a
long list of honmeowners that have wanted to have their
| evees repaired and then they'll turn around and say,
well, and this is the |levee districts and SJAFCA ki nd of

conbi ned. They work together. They have the same

contractors working in both places.
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Then they'll say, well, you're one of a |long

|ist of people, you know, as tiresone as it is,
get to your part of the |evee yet, unless of course a

beaver puts a hole in it, then they're forced to do

that. Gkay?

And at that point they cone in and do a big
rock job, |ooks |ike something you would see in Los
Angeles. And | know you're going to cut nme off here in
a mnute --

VICE CHAIR COUNCI L MEMBER FIORINI:  Yeah. |

think you've covered the issue. W understand your
concern.
MR. ERNEST TUFFT:

But I'd like to finish

t hough ny remarks, if you don't m nd.

we can't

I's that okay with

you?

VICE CHAIR COUNCI L MEMBER FIORINI:  Your tine
IS up.

MR, ERNEST TUFFT: Ckay.

VICE CHAIR COUNCI L MEMBER FIORINI: Can you be
very brief?

MR, ERNEST TUFFT: Yes, | will. I'Il finish
It up. Very good. Actually, I think, | can see --
okay.

So the gate will degrade the fish habitat and

the recreational potential and | believe SJAFCA shoul d
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be, you know, that the Delta Stewardship Council should

turn this back to them and say, please, let's |ook at
sonmething that's nore nodern, nore scientific. W're
not tal king about going back in tine.

The gate is not -- this is a 1950's, 1960's
solution that even the Dutch wouldn't put in today.
Thank you for your tine.

VI CE CHAIR COUNCI L MEMBER FIORINI:  Thank you

very much. Next up, Dominick Gulli. | think

pronounced the |ast nane correctly.
MR. DOM NI CK GULLI :

Yeah. | requested to be

| ast. Are there anynore speakers behi nd nme?

VICE CHAI R COUNCI L MEMBER FIORINI:  Yes.

MR DOM N CK GULLI: Could |I be the |ast
speaker, please?

VI CE CHAIR COUNCI L MEMBER FIORINI':  Just
proceed. |It's not going to nmake any difference whet her

you're first or last. W are going to consider all of
the coments as we get them

MR. DOM N CK GULLI: So | had sonme questions
for the staff on sone of the conments that they nade.
Could I ask those first, prior to starting ny
present ati on?

VICE CHAIR COUNCI L MEMBER FIORINI: Wy don't

you state your positions first and then if staff or the
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Counci | have questions to pursue --

MR. DOM NI CK GULLI: | have questions for
staff.

VI CE CHAIR COUNCI L MEMBER FIORINI:  Unh-huh.

MR DOM N CK GULLI: | amgoing to ask you for
questions. | had sone staff -- they nade sone comments
intherel'd like to -- and they had a map up there.

l'"d like to clarify sonme things on it.

VICE CHAIR COUNCI L MEMBER FIORINI: That's

fine. That's what you have three mnutes for.
MR. DOM NI CK GULLI: | have public conments,
but rather than using ny public conments to ask

questions, | would like to use themto nmake ny comments

and ask the questions separate, if | could.

VICE CHAIR COUNCI L MEMBER FIORINI: Pl ease,

make your conments.

MR. DOM NI CK GULLI : Ckay. So the question

for staff is, is the Fish and Wldlife ex parte

comuni cation that was received during the thing, is

that part of the -- is that -- oh, you're timng ne?
Huh. Ckay. Three mnutes. Huh?
Anyways, there's the Fish and Wldlife.
To be clear, ny nanme is Domnick Gulli. Okay?
And | have tried to help SIAFCA for many years.
| submtted an alternate solution to the
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problemfixing the | evees, just |like Ernie tal ked about

al ong the | evees, about half the price and it does neet
the urban | evee design criteri a.

SJAFCA s ignored it.

The Fish and Wldlife letter that's in there
relative to Patrick's case states that they, they're
going to require another residence tine analysis, and
they want a water -- as far as the hyacinth treatnment
they want to know what chem cals are going to be used,
what rate of application is going to be used, how
they're going to neasure dissolved oxygen, and fish and
-- the letter that's in the ex parte comruni cation was a
t ake

response to M. Elias's application for incidental

permt, which was sent back.

So the permt has been rejected back to SIAFCA
to resubmt, which includes the residence tine analysis
and the water quality and the hyacinth plan.

| subm tted nunmerous comments throughout this
whol e process. |

did not know about the appeal process.

I was not notified. SJAFCA didn't have a neeting
regarding this.

And then, but | think that you guys should

consider -- by the way, thank you for com ng down to
Stockton. That's a very good thing to do.
If I sound mad, it's not against you guys,
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It's nore agai nst the San Joaquin Area Flood Contro
Agency.
And,

again, | ama Pro Per acting as the

district attorney or attorney general in the State of
California and CEQA, so this case hat not been approved
by CEQA.

have,

["msubmtting nmy brief here shortly and |
hyacinth isn't even one of ny issues. M/ issue is

boater safety, water flow, aesthetic inpacts, right of
way.

Erin here said that the project is next to the
St ockton Deep Water Ship Channel. It is, in fact,
within the Deep Water Ship Channel .

Dad' s Poi nt

recreational area shown on the

map, they didn't show the flood walls that were on there

and if you go to the Louis Point boat ranp, this
project also includes a single sheet pile flood wall
with a concrete cap |located at that point greater than
five feet high.

So the view just right there you will not be
able to see the San Joaquin River from Dad's Point
because of the view.

The defective admnistrative record i s one of

ny CEQA appeal itens. The record is conpletely
defective. They do not include stuff. The -- down, the
attorney paid for the record, which is illegal
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according to Black Historical Society case that says

that the agency should, it spent over $120, 000 preparing
the adm nistrative record such that nyself and Patrick
woul d not see sone of the things.

They' ve redacted things left and right.

So ny case is still alive. There's nmany
admni strative renedi es available to ne in the future,
specifically the State Lands Conm ssion has to give them
a | ease, which is problematic, because the Stockton Deep
Water Ship Channel was conveyed, was bought by the
people and sold to the State Lands, and then the State
Lands has the right-of-way for the public trust
doctrine, recreation, commerce, navigation, not flood
control

So and then to M. Villegas's --
Ms. Cehl schl ager gave a different answer today. He
asked about how are they going to enforce the nonitoring
of the water hyacinth.

"1l read out of the transcript from agenda

item13. "M. Villegas: So the issue of legally

enforceable, there is a nonitoring plan, and legally

enforceabl e, what does that | ook like? Wuat is legally
enf or ceabl e?"
Ms. Oehl schl ager states: "So CEQA is a
self-enforcing statute in a sense. Right? So when the
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agency is tasked, when the agency is doing a project on

Its own, it sort of has to nonitor itself in terns of
conplying with the conditions."

That's the case of the state agency or | ocal
agency noving forward with that.

If it

IS a private project, the agency who

approved the project is responsible for maki ng sure that
that private entity does what

do.

it has to do and going to

And that's the case whether sonething iss an
el ement of the project or a mtigation nmeasure, which
woul d be typically, but it's enforceable by nenbers of
the public. Right?

"The public can take a wit of mandanus
agai nst an agency. You have to start at the
admnistrative level, but essentially if SJAFCA is not
doing their job, by taking the hyacinth out in a tinely

manner, soneone fromthe public can go in and say, you

are abusi ng your discretion by noving forward, by not

foll ow ng through on the project that you, you said you

were going to do and so you're going to build, so it's
essentially a publicly enforceable obligation.™

She goes onto say --

VICE CHAIR COUNCI L MEMBER FIORINI: M. Glli,

you have exhausted your tine.
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Do you have any quick points, other additional
points you'd like to make?

MR DOM NI CK GULLI: Yeah, | woul d.

| used the four point systemfor nmaking a
deci si on.

What's the best thing that can happen if you
go along with the staff's recommendati ons? Not nuch.
The gate noves on

What's the worst thing that can happen if you
approve the staff's reconmendati ons? The worst thing is
that the final letter of map revision for the gate
cannot be obtained, the U S. Coast Guard doesn't approve
this project to which according to the record there's no
correspondence wi th the Coast Cuard.

The State Lands Conmi ssion doesn't issue the

| ease, or the funding is not obtained. |In short, your
credibility is going to be tarnished if you approve this
and then soneone el se shoots it down or if I winin
court. Trust and believe in ne.

What's the best thing that can happen if you
request for SJAFCA to redo the certification and have
the board make the determne in front of the public,

t hese people, and then resubmt?
Your credibility is maintained and your

deci sion is based on best avail abl e science and proper
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adm ni strative procedures are adhered to.

Adaptive managenent, they declined to do it,

but when a project gets so expensive, right, as it is

ri ght now and so convoluted, and so hard to get the

permts for, you have got to adapt.

And | included sone slides for this program

and obviously in three mnutes | couldn't do it, but I

trust that you have all reviewed those slides and

under st and t he engi neering issues.
M. Sean Brooks works for nme, by the way. He

Is a great enployee and he's absolutely right, because

when water is noving up, the law of inertia, Newton's

Law of Inertia says when an object is in notion it wll

stay in notion until acted upon by an equal and opposite

force.

When it's comng up the river and hits the
Smth Canal Gate it's not going to turn around and go to
Rio Vista. It's going to keep going up because ri ght

there where the Smth Canal Gate, the current

fl oodplain, the flood stage el evati on has what's known

as a hydraulic junp. That hydraulic junp is going to

junp hi gher.
VICE CHAIR COUNCI L MEMBER FIORINI:  Thank you.
MR- DOM NI CK GULLI: Thank you all. Thank you
Stewards of the Delta. Please defer this thing. It is
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not ripe and ready. They've got a lot to do in order

to -- there's no sense wasting everybody's tine and
noney, when M. Soluri sues you again or sues you and
SJAFCA again, it will be a shanme. Thank you

VI CE CHAIR COUNCI L MEMBER FIORINI:  Thank you.
Robert Kavanaugh.

MR. ROBERT KAVANAUGH All right if | use this
one?

VI CE- CHAI R COUNCI L MEMBER FIORINI:  Yes,

that's fine.

MR. ROBERT KAVANAUGH | am Robert Kavanaugh.

| live on Atherton Island. | live within 100 yards of

where this gate is going and | have been a proponent for

the gate for a long tine. | got excited when | heard it

was going to be built, and | amreally disappointed in

how long it's taken in the courts, and | guess that's

not your concern at this point in tine.

But | see the gate as a break water. | served
on the Port Comm ssion for 10 years and |'ve tried to
get the port director to put a five mle zone from Rough
and Ready Island all the way to the head of the channel,
but that doesn't go.

Large boats cone up. W get a wake up agai nst

the island and, of course, the erosion that's going on
both on the point, at the park and the rest. It's a
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little frightening.

| have got spots on ny property that's slowy
| eaning into the river. W have a |launch ranp right
there at the nmouth of the Smth and, needl ess to say,
the folks blowng in and out of there, this is going to
sl ow them dowmn. So and then | heard sonet hi ng about
hyaci nth, and | have been fighting wth hyacinth for a
l ong, long time, but where does it cone fron?

It comes out of the main channel and it

washes in and then it goes up to the |aunch ranp around
our docks and into the cove.
it's

Now, yeah, they're going to -- sone of

going to get trapped in there but it's going to be one

heck of a lot less in there as a result of the gate.

the gate is a win-win fromny perspective and that's it.
Anybody got any questions?

If you want to go boating, give ne a call.

VICE CHAIR COUNCI L MEMBER FIORINI:  Thank you
very much. The last request | have is from Martina
aQulli.

MS. MARTI NA GULLI: Hello.

VI CE CHAI R COUNCI L MEMBER FI ORI NI': Good
nor ni ng.

MS. MARTINA GULLI: H there. Good norning.

I'"d like to start off by thanking you for comng to

So
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St ockt on t oday.
My nanme is Martina. | grew up here in

Stockton. | went to St. Mary's H gh School. |

currently work in Pleasanton, so | commute to the East
Bay every day on the 580 corridor. | am an account
recruiting nmanager for a construction staffing conpany.
| took the day off to be here to speak on behalf as a
resi dent of Stockton.

There was a great point that was brought up at
t he Novenber neeting, the SJAFCA neeting back in
Novenber, and the concern was that the effect that the

gate will have on -- on the Port of Stockton. There's

been plans for the Arny Corps of Engineers to deepen our
channel so that we can have our port be conparable to

the CGakland Port to bring in, you know, these |arge

cargo shi ps.

Ri ght now driving on 580, there's |lot of, you
know, sem -trucks that makes traffic really bad and I
t hink, you know, if as Stockton if we were able to
deepen our channel, we could bring in, you know, the

| arge cargo ships and not have issues with traffic.
You know, it would bring nore jobs to our

conmuni ty, nore noney, nake Stockton a nore desirable

place to live. There's a map here for the future plans

for the Arny Corps of Engineers of what they want to do
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In regards to nmaki ng Stockton a deeper channel

And if we, you know, were to build the gate
you know, with the |evee, that wouldn't allow us to
deepen it or widen the channel to nake that effective
and follow through with those pl ans.

So that's, that's one of the points | wanted
to bring up today.

Another is just the recreation piece of it.
You know, growi ng up in Stockton, playing softball at
the Louis Park, we used to have tournanents there and as
a young girl, you know, we would go to the Dad' s Poi nt
and, you know, use that as a place to go sw nm ng and
bar becue.

And if we were to, you know, build the gate
and the | evee, that would take away just another fun
recreation piece of that Stockton has to offer

And | think that, you know, as a conmunity we
really need to focus on what's going to be beneficial to

make Stockton a nore desirable place to Iive and not,

you know, take away fromit.
In addition it's, you know, expensive, it's
not -- there are sone alternative solutions that we

could utilize that are going to be nore cost effective.

| think that, you know, we should really

consi der, you know, the cheaper solutions and what's
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going to be in Stockton's best interests for our future

here.

So thank you again for com ng out today and |
appreci ate you bei ng here.

VI CE CHAIR COUNCI L MEMBER FIORINI:  Thank you
for taking the tinme to cone.

M5. MARTI NA GULLI : Thank you.

VICE CHAIR COUNCI L MEMBER FIORINI: Appreciate

your comments. Next up, Shelly Gulli

MS. SHELLY GULLI: H. | am a Stockton

resident, Shelly Qulli.

You guys, this is a boondoggle. This whole

thing on this gate is a boondoggle. The sane people

that want to put this gate in are the same peopl e that

have worked on Stockton all their |lives, and no one el se

can get their foot in the door as far as an engi neer

goes. |It's a boon-doggl e.

There are so many cheaper ways to do this,
Peopl e, and there are ideas.

My husband has created an idea and they
woul dn't, they didn't even read it. They did not read

it. M husband spent six nonths to conme up with an
i dea, wote a book, a plan, and they didn't even read
it. Do you know why?

Because they already had it set in notion that
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we are going to build this gate, and you're not going to

stop it, we're building it, and they are the sane --

they want to load their pockets, People. |It's all about

| oadi ng their pockets. |It's a boondoggl e.

We do not need a $1 million gate in Stockton

W don't need it. | grewup in Stockton. | have lived

here all There are ways, better ways to do it

ny life.
and they are lying to the people. They are lying to

their residents and it's just we don't need it. There's

way nore effective ways to do it.

And as | said, when ny husband presented his,

hi s book or the plan for what he had, they did not read

it. They already had in notion who they were going to
pi ck.
Yes, | don't want to nention the engi neering

firm you probably already know who it is. They said,

“"We are giving the job to them they're going to do it."

He has a hard tine getting his foot in the

door. He is single. He's noved here from

Massachusetts. Nobody knows him Very educated nan and

worth listening to. He's got nore character and honesty

t han anybody | know and he has tried to tell the truth

to these people and say, hey, let's do this, but they

don't want to hear it.

Wy ?

They don't want a better idea.

Wiy do they not want a better idea? Because they
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want to load their pockets |ike they have been | oadi ng
them and no one has ever checked their work.
All their work that they have done all this

time, no one has ever checked their work. They send out
experts. On,

Ch, we'll

send an expert here, send an expert there.

just send our expert out and costing, you
know, m|lions of dollars.
So that's all |

want to say. Thank you for

com ng.

VI CE CHAIR COUNCI L MEMBER FIORINI:  Yeah.
Thank you.

M5. SHELLY GULLI: On, and | forgot to say
that, that where the gate they want to put up, it's

going to be really ugly. It's not -- aesthetically,

it's ugly. It's big and it's ugly.

And there's a beach there and it's a beauti ful
beach for -- | see a lot of the |ess fortunate people
comng and that's where they like to swm That is
their swnmng area. They don't have pools and that's
their place to go sw nm ng.

W can't do that. There's just better ways.

Just ook into sone other opportunities, that's all |I'm
asking, is look into other options. Thank you again.
Bye.
VICE CHAIR COUNCI L MEMBER FIORINI:  Thank you.
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Do | have any others who wi sh to address the Council ?

(No response.)

VI CE CHAIR COUNCI L MEMBER FIORINI:  Ckay.

Hearing no further requests, we will now cl ose
the public conmment portion of this hearing.

W' Il now hear from any Council Menbers who
wi sh to speak on proposed findings. Any Council Menbers
w sh to speak?

(No response.)

VI CE CHAIR COUNCI L MEMBER FIORINI:  Ckay.
Thank you, Menbers.

Do I have a notion to adopt the proposed

determ nati on, recommended by staff?

COUNCI L MEMBER JUDGE DAMRELL: Submitted.

COUNCI L MEMBER VEI NBERG ~ Second.

VICE-CHAIR COUNCI L MEMBER FIORINI:  Ckay. We

have a notion and a second. Any discussion on the

not i on?

COUNCI L MEMBER JUDGE DAMRELL: Looking at --

VICE CHAIR COUNCI L MEMBER FIORINI: M ke?

COUNCI L MEMBER JUDGE DAMRELL: Thank you. W

are not a free agency as an appellate body, this is a

quasi, quasi-judicial body at this point, and we are

constrained by the law that the Delta Reform Act, and

that is paramount, and as a result we're not here to
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determine if this project is the best project or if it's

right or wong, but it doesn't actually, is it actually

consistent with the Delta Reform Act? That's what our

job is.

So | think that's very inportant that we keep
our eye on the ball here with that respect. | have
not hing further to add.

COUNCI L MEMBER ASSEMBLYMAN GATTGO.  Everybody,

it's terrific to be here in Stockton.

My nother-in-law grew up in Stockton, but I
won't hold that against the city. And both ny
not her-in-law and father-in-law are graduates of UOP, so
it's wonderful to be here.
And it was great seeing the city again today
want to thank all of the nenbers

and | ast night, and |

of the public who canme here, because we are a governnent

body and even on sonething like this, where we have a

narrow focus and a narrow vote before us, it's really

important to hear fromall of you.

M. Qulli, you nade sone really good points

and just terrific points and your famly did too and |

just want to thank you for all of the effort you put

into this, because | think your know edge of the

situation is really profound and | think it helps inform

the government a |lot better, and | hope the agency does
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consi der your proposal and for this or maybe future

projects or sonething, | do hope they look into it.

And M. Meserve, you made, or M. Soluri, you

made sone really fascinating | egal points. | am going

to read that case that, that Lotus case. Even though I

am going to be taking the advice of our counsel that,
you know, | don't think we're making a CEQA

determ nati on today, | understand your point that it's

anal ogous, it's an anal ogous part of the |law, but, but
thisis a, | think this is a rather tough decision, but

| think the staff did a very thorough job as well

briefing us and I want to thank you as well for doing
t hat .

And, again, thanks to everybody who cane out
t oday.

VICE CHAIR COUNCI L MEMBER FIORINI:  Any ot her
comments? Then let's proceed to the vote.

The vote would be to adopt the proposed
determ nati on reconmended by staff.
COUNCI L MEMBER VEI NBERG Wi nberg, aye.

COUNCI L MEMBER ASSEMBLYMAN GATTO  Gatto, aye.

COUNCI L MEMBER JUDGE DAVRELL: Danvell, aye.
VI CE CHAIR COUNCI L MEMBER FIORINI:  Fiorini,
aye.
COUNCI L MEMBER VI LLEGAS: Vil legas, aye.
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CHAIR FIORINI: Okay. W have a five-zero

vote. The Council has deni ed the appeal.

SJAFCA may proceed with the Smth Canal Gate
Project and the ex parte conmunication restriction
is lifted.

surroundi ng this appeal The parties with

respect to admnistrative next steps, our clerk wll
certify the Council's official determ nation.

Once that is done, Executive Oficer Jessica

Pearson will transmt the certified determination to you

via the service list and we'll also post it on the
Council's web page for the specific covered action
appeal .

As |

nmenti oned earlier today, once we have the

rough transcript, we'll share it with you via the

service list and post it on our web page in
approxi mately two weeks.

| want to thank all of the participants and
the attendees. This hearing is now adjourned and we'l |
take a ten mnute recess.

(Wher eupon the proceedi ngs were

concluded at 11:31 a.m)

L.J. HART & ASSOCIATES, INC./BARRON & RICH 68
Certified Shorthand Reportersand Video Conferencing - 916.922.9001




CERTI FI CATE OF CERTI FI ED SHORTHAND REPORTER

I, LINDA J. HART, a Certified Shorthand
Reporter, licensed by the State of California, being
enmpowered to adm nister oaths and affirmations pursuant
to Section 2093(b) of the Code of Gvil Procedure, do
hereby certify:

That the said proceedi ng was taken before ne
in shorthand witing, and was thereafter transcribed,
under my direction, by conputer-assisted transcription;

That the foregoing transcript constitutes a
full, true and correct record of the proceedi ngs which
then and there took pl ace;

That | ama disinterested person to the said
acti on;

I N WTNESS WHERECF, | have hereunto subscri bed
ny signature on this 27th day of March, 2019.

%WW
LI NDA J. HART, RWVR/ CRR
California CSR # 4357
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L.J. HART & ASSOCI ATES, | NC.
BARRON & RI CH
Certified Shorthand Reporters
1900 Point West Way, Suite 277
Sacranento, California 95815
916.922.9001 fax: 916.922. 3461

March 27, 2019 Job No. 19-8316 Ijh

DELTA STEWARDSHI P COUNCI L
ATTN:. ERIN MULLI N

980 Ninth Street, Suite 1500
Sacranento, California 95814

--000
Re: PUBLI C HEARI NG Consi deration of Proposed Findings
Regardi ng the Appeal of the Certification of Consistency
for the Smth Canal Gate Project
Date taken: March 21, 2019

- -000- -

Dear Ms. Mullin:
We wish to informyou of the disposition of this

original transcript. The follow ng procedure is being
taken by our office.

X  The sealed original is being
forwarded to your office.

Si ncerely,

L.J. HART & ASSCCI ATES, | NC.
BARRON & RI CH
Certified Shorthand Reporters

cc: ER'N MULLIN
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